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(ValerieP.A., Walsh,Sullivan & of Nashua A. onGregg, the brief
orally),and for the plaintiff.

Aivalikles, Nashua,E.William of brief andby orally, pro se.

Brock, (Fleet)C.J. Fleet Bank —N.H. fromappeals enforce-
J.)ment of an bylien theattorney’s Superior (Groff,Court ordering

Fleet to apay contingentone-third fee costs toplus Attorney Wil-
liam Aivalikles for his in alegal services collection action. Fleet ar-

(1)thatgues the trial court erred by: enforcing Attorney Aivalikles’
lien for attorney’s againstfees inFleet the absence of an attorney-

(2)client relationship; inenforcing the lien the of aabsence fee
agreement between Aivalikles and Fleet and without considering the

(3)services;reasonable value of Aivalikles’ and granting Aivalikles’
motion to strike affidavits submitted with Fleet’s motion for recon-
sideration and the motion fordenying reconsideration. We conclude
that Aivalikles Fleet,did not represent and that Fleet did not ratify
the contingent fee agreement between Aivalikles and others. Conse-

wequently, reverse.
1990,In Fleet,November as secured creditor of Nightingale Roof-

(NRI),Inc.ing, seized its accounts receivable the Chainincluding
(Chain)Construction Inc. account. In early 1991,February John

Nightingale NRI,(Nightingale), principal of recovered files from
Fleet for accounts,several account,theincluding Chain to perfect
mechanic’s liens. Nightingale hired Aivalikles to do the legal work

signedand a one-third contingent fee agreement. Aivalikles imme-
diately notified Fleet’s counsel by letter that he had been byretained
NRI perfectto the mechanic’s liens on a one-third contingent fee
basis. days,Within Aivalikles moved for ex parte real estate attach-
ments to perfect mechanic’s liens for NRI’s Chain,accounts with

Construction,Beaver and Stabile Construction.
Approximately three weeks after perfecting liens,the mechanic’s

Aivalikles was told that Fleet did not himwant to pursue collection of
10, 1991,these accounts. AprilOn Fleet’s counsel sent Aivalikles a

letter that Fleetconfirming did not himwant to continue the collec-
tion efforts and him toasking withdraw his inappearances the three
cases. Nightingale, NRI,on behalf of sent Aivalikles a letter on April
11 instructing Aivalikles not to turn over the collection cases to

Again 6,Fleet. on May Fleet’s counsel sent Aivalikles a letter re-
minding him that he had no toauthority handle the collections on
behalf of Fleet. appearedAivalikles at court hearings during this
time to defend the attachments for each lien thefollowing direction
of his client. Fleet did not enter an inappearance the cases and did
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noti-hearings despite beingsend a to scheduledrepresentativenot
lien thedefended the mechanic’s forsuccessfullyfied. Aivalikles

to of aagreedChain Beaver accounts and the substitution bondand
in the account.Stabile

NRI,1991, and into an agree-In Fleet enteredMay Nightingale
Asconcerning outstandingthat settled the NRI’s debt.disputement

$120,000 intodepositedthe an es-part agreement, Nightingaleof
Fleet, collected, ofbyheld and accounts net costs andcrow account

fees the collection were credited toattorney’s generated by process,
thatseparate agreed NightingaleIn a Fleetagreement,the account.

in-collection efforts on several accounts receivablecould continue
early September,the and JeffBy NightingaleChain account.cluding

of theMintz had out a tentative settlement Chainof Chain worked
Aivalikles’ role in thedisputereceivable. The settle-partiesaccount

the Fleet’s counsel notifiedDuring process,ment. settlement
18, 1991, anyletter October to “cease and allbyAivalikles dated

and,in to the of Fleet Bank —NHregard propertyfurther action
accounts involvingthe receivable Chainspecifically, presentmore

Construction, Son, The ac-Inc. H. J. Stabile and Inc.” Chainand
$45,000, Fleetultimately althoughcount settled for collectedwas

$11,800 to NRI’s Aivalikles de-paymentsafter subcontractors.only
fee,$15,000 as costs ofcontingent plusmanded his one-third $276.42.

$3900,fee offeredcontingentto the and insteadpayFleet refused
which Aivalikles declined.

lien,his attorney’s pursuantAivalikles filed a motion to enforce to
(1984), plusa one-third fee costscontingentRSA 311:13 to recover

solelyamount of His claim was on thefrom the the settlement. based
contract, claim,not alternatively,fee and he did that hecontingent

ato the value of his based on theorywas entitled reasonable services
or unjust objectionof meruit enrichment. Fleet’sFollowingquantum

matter, Bank,on the the trial court that “Fleeta foundhearingand
conduct, retaining of Aivalikles attor-Attorneyits ratified the asby

the of a fee.”contingentto collect the claims on basis one-thirdney
fullordered to the costs. Fleet movedpay plusThe court Fleet fee

objectionfurther for its tosupportfor reconsideration with
andobjectedclaims affidavits. Aivalikles movedincludingAivalikles’

court Aivalikles’ motion to strikegrantedto strike the affidavits. The
motionand Fleet’s for reconsideration.the affidavits denied

Fleet that it was for the trial court toerrorappeal, arguesOn
in the of an attorney-cli-enforce Aivalikles’ lien absenceattorney’s

Aivalikles and Fleet also asassignsent between Fleet.relationship
attorney’sthe trial to enforce the lien for aerror court’s decision
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fee when Fleet and Aivalikles did not have a feecontingent agree-
ment. Aivalikles counters that Fleet is bound the feeby agreement

to Fleet’s and ratification of theacquiescence agreement.due

trial afindings ques­We review the court’s factual as mixed
tion of fact and law under standard.clearlythe erroneous Great

Claremont, 270, 282,Lakes Co.v. 608City 135 N.H. A.2dAircraft of
(1992).840, 848 of fact are ifFindings clearly unsupportederroneous

Cole,the evidence. v.by Prop’sRiverwood Commercial 134 N.H.
(1991).487, 490, 1153,593 A.2d 1156 determinations and theLegal

lawof to fact are reviewed for error.application independently plain
Great Lakes Co.v. City supra. inquiryClaremont Our isAircraft of
to determine whether the evidence to the trial courtpresented rea­
sonably the court’s thensupports findings, and whether the court’s

applicabledecision is consonant with law.

case, Fleet,In this Aivalikles was hired NRI notby and the
agreementfee for the Chain account was between Aivalikles and

No attorney-clientNRI. existedrelationship between Aivalikles and
(1993) (exam­20,Fleet. Arcidy,McCabe v. 138 N.H. 635 A.2d 446Cf.

ining constituting attorney-clientfactors The trialrelationship).
found, however,court that Aivalikles’ representation was ratified by

RepresentationFleet’s conduct. of a client anby attorney is based
Portsmouth,ofupon agency. 63, 67,the law Paras v. 115 N.H. 335

(1975).304,A.2d 307 In angeneral, occursagency relationship only
one,when as principal, gives authority to another to act agentas on

the behalf. ERA Patprincipal’s Demarais Assoc’s v. Alex. Eastman
Found., 89, 91, (1986).74,129 N.H. 523 75A.2d to act anAuthority as
agent may be orexpress may be from actions andimplied conduct.

House, 346,93 Inc. v.Clearing 348-49,120 N.H.Khoury, 415 A.2d
(1980).671, 673 occur,For ratification an actof of an toagent there

first must have been an to actattempt agent.as &Connolly a. v.
Bank, (1942).89, 91, 412,92 N.H. 41425 A.2d Stated another way,

act, ratification,to be ofsusceptible“[a]n must be done at the time
on the behalf of personthe who afterwards undertakes to ratify it.”

Candia, 71, (1871).Saltmarsh v. 51 N.H. 77
found,The trial court confirms,and the evidence that Aivalikles

client, NRI,acted on behalf of his own not on behalf of Fleet. As long
as NRI had an ininterest accountsrecovering receivable pursuant to

Fleet,the withagreement Aivalikles properly acted on behalf of his
client to recover payments from outstanding Duringaccounts. this
time, Fleet represented counsel,was its ownby and other parties
recognized that did representAivalikles not Fleet. Fleet repeatedly
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the cases.to discontinue efforts on collection Becausetold Aivalikles
or Fleet forfor not enter substituteappearancescounsel Fleet did

continued,October, thein the actions until cases andNRI collection
made, with NRI as andpayment plaintiffone was settled and

as of record.attorneyAivalikles
ac-6, thenegotiationssettlement on ChainSeptember duringOn

count, that his time for settlingFleet informed John Nightingale
had and that Fleetagreement elapsed,accounts for under theirNRI

reached,washandle accounts. When the Chain settlementwould the
with courtmarkingsasked Aivalikles to file docket the becauseFleet

Instead,in the case.still of record Aivaliklesattorneyhe was the
a promptedefforts different settlement thatbegan negotiateto

as plaintiff.to file an and substitute FleetappearanceFleet’s counsel
markingswas settled and docketsubsequentlyThe Chain account

30,filed on 1991.were December

claims that in and ratified theacquiescedAivalikles Fleet
byand to conduct Fleetpoints particularfeecontingent agreement

First,of that Fleettheory. arguesin his Aivalikles becausesupport
as as heobject contingent agreementdid not to the fee soon notified

NRI, accepted agreement bythem of his with Fleet thearrangement
by onlyinaction occurs when someone whoacquiescence. Estoppel

ora situation and a to act disclose informationknowledge dutyhas of
Constructors, Inc. v. &Harry Shapiroremains silent. Concrete

Inc., 893, 77, (1981).Sons, 888, 80 That is not121 N.H. 436 A.2d the
to notifica­duty representation uponcase here. Fleet had no decline

fee that not involve More impor­tion of a did Fleet.arrangement
Fleet Aivalikles within three weeks thattantly, toldrepresentatives

represent pursuenot to Fleet or to the collectionshe was authorized
cases.

paidcontends that his fee of costsplusAivalikles also one-third
infrom the recovered the Beaver account dem-proceedssettlement

Be-agreement byof the fee Fleet.contingentonstrates ratification
of the of the Fleetagreementcause escrow between andoperation

however, client,was his notpaid byand AivaliklesNightingale,NRI
andFleet. The that NRI wouldby agreement provided Nightingale

credit amounts recovered on accounts within 120paidreceive for
agreement,of the of the net of collection costs includ-days execution

Therefore, attorney’s paidthe and costs toattorney’s fees. feesing
on Beaver account out of NRI’s escrowed funds.Aivalikles the came

and120-daythe hadmid-September, period elapsed, anyescrowBy
belong solelyon the Chain account would then torecoveredproceeds

NRI or and without forprovisionFleet without credit to Nightingale
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result, attorney’sof fees. As a fees on the Chainattorney’spayment
settlement, court, tobyaccount as ordered the trial would have be

from Fleet’s funds.paid
In tosummary, attorney;Aivalikles did not act as Fleet’sattempt

instead, law,his own client. As a matter ofrepresentinghe was Fleet
ratify bydid not Aivalikles or the feerepresentation contingent

Aivalikles and NRI.agreement Consequently,between the evidence
supportdoes not the trial court’s of ratification or the orderfinding
the fee between Aivalikles and Fleet.enforcing agreement

addition,In not attorney’sAivalikles was entitled to an lien
(1984).to The forpursuant providesRSA 311:13 statute a lien as

follows, in pertinent part:

action,...“From the commencement of an in court...any
the who for a client in suchattorney appears proceeding

a forshall have lien his reasonable fees and expenses upon
action,his client’s cause of the decree orupon judgment

in or inother order his client’s favor entered made such pro-
therefrom;and the derived theceeding, upon proceeds and

lien cannot be by anyaffected settlement between the par-
or judgmentties before after the decree or other order.”

(1984).RSA 311:13 Fleet to thepoints language of the statute that
limits an toattorney’s right reasonable fees for of “arepresentation
client” and for a in discussed,result “his client’s” favor. As has been
because Fleet theowned accounts receivable from Chain and was

recovered,therefore entitled to the proceeds the settlement was in
favor,Fleet’s not NRI’s favor. If the settlement had occurred during

the 120-day period,escrow NRI would have been entitled to a credit
theagainst escrowed funds for the amount recovered net of attor-

andney’s Therefore,fees costs. That did not occur. although money
was onrecovered the Chain account as contemplated by the contin-
gent agreement,fee NRI had no ofright anyto the norproceeds, did

recoverythe benefit them in any way.other We hold that Aivalikles
was not entitled to an attorney’s lien on the settlement of the Chain
account. The trial $15,276.42court’s order that payFleet Aivalikles
is reversed. We need not reach the issues onremaining ap-raised
peal.

Reversed.

HORTON, sit;notJ. did the others concurred.


