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to its initial of ofproving degree retaliatoryfailed meet burden some
motivation the For the record includes evi-by precinct. example,

it nodence that the eliminated the because wasprecinct position
thatlonger department operateworth and the could and didfunding

benefits,that suchposition;without the Rubino did not receive as
leave, a thatbereavement because she heldpaid part-time position;

ajustifiably meetingRubino was asked to leave union because she
no an thatlonger employee; positionwas and the was never refilled.

evidence,all the we hold that the PELRB’s of noConsidering finding
motivation lawful and the evidence. Ac-retaliatory supported bywas

affirm.cordingly, we

Affirmed.
All concurred.
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White,Howard, L. assistantattorney (CynthiaR.Jeffrey general
for theorally),on the brief and State.attorney general,

defender, Concord, byofLandry, appellateM. assistantTimothy
for defendant.orally,brief and the

JOHNSON, defendant, Pitts, moved for a new trialShayneJ. The
juryof ineffective assistance of counsel after a convictedon the basis

J.)(Manias,him of murder. The Court de­degree Superiorsecond
motion, Pitts affirm.appealed.nied the and We

11,Januarythat to Pitts’ arrest oninvestigation beganThe led
Derosia-Waters,1991, his failed to board agirlfriend, Melodyafter

as was at the time.Virginia planned. pregnantfor West Sheplane
officers, friends, that hePitts told and memberspolice family

at the Manchester at around twoairportDerosia-Waters offdropped
saw or heard from her again.o’clock that afternoon and never

later, inpolice bodyThree months officers found Derosia-Waters’
home, Pitts had been onparents’ livingthe root cellar of Pitts’ where

11. The shrouded in a blanket and buried beneathJanuary body was
dirt,of a of and a of wood and debris. Thepiece plywood, piletwo feet

only police dog speciallyofficers were able to find her after ausing
weredecomposition.trained to detect the odor of human Her wrists

that had threadedbound to her waist with electrical wire been
her beltthrough loop.

that Derosia-morningAn the next revealedautopsy performed
calibergunshotdied as a result of three wounds. Two .32Waters

later foundbody,were recovered from her while a third wasbullets
back,in the of Pitts’ bedroom. One bullet entered hersub-flooring

aorta. The two criss-piercingher and her othersevering spine
The medical examiner determined thatcrossed her brain.through

wound; is,a contact that the barrelone of these latter wasgunshots
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head when theagainstof the had been Derosia-Waters’gun pressed
was fired.gun

Meanwhile, in hisbody parents’the of Derosia-Waters’discovery
mother, uncles,to tell his two and a friend thatpromptedcellar Pitts
a while involun-handgunhe had killed his with .32 calibergirlfriend

hallucinogenicunder the influence of the LSD. Rathertarily drug
than the Pitts decided to turn himself in. He met with hispolice,flee

the aattorney autopsy,mother’s divorce on the same as Satur-day
$1,000Pitts’ the aday, story. paid attorneyand his motherrepeated

$24,000 $10,000in inretainer and to another fees and costs.agreed
Later, $24,000, attorney agreedPitts’ mother the and the topaid

$10,000.forgo the extra
time,The lasted six hours. that the at-Saturday meeting During

that warrants weretorney telephoned police beingthe and learned
sought possibly parents’for Pitts’ arrest and for a search of Pitts’
home. It that the knew Pitts a .32 caliberappeared police gunowned

advice,were for it. the Pitts tolooking Upon attorney’s agreedand
turn over to thatgun police evening. day,the the The next Pitts met
with forattorney again Theythe several more hours. most ofspent

inday workingthe on a statement which Pitts confessed to killing
and burying involuntarilyDerosia-Waters while intoxicated with
LSD. The statement asserted that Derosia-Waters had “dosed” Pitts
with LSD without knowledgehis and that she had been un-implied
der the influence of the drug night.herself that theUpon attorney’s
advice, station,he and Pitts brought the statement to the police
where Pitts verified its accuracy. policeThe then arrested him for

degreefirst murder.
later,Approximately Pitts,three weeks his and an officialattorney,

of a apublishing company signed transferringcontract to the com-
pany Pitts’ media interests “in any matter to the ofpertaining case
The State New v.Hampshire Shayne Pitts.” Pursuant to the con-of
tract, companythe would receive ten of allpercent generatedincome
from the of storysale his and to anexpenses up additional five per-
cent of such sales. The contract then provided:

Pitts, or a“Shayne foundationnon-profit byestablished
Pitts, (50%)Shayne shall receive Fifty pay-Percent of the

ments received after the Company and costs have been paid.
(50%)[attorney . . . shall receive PercentFifty[Pitts’] of

received,the after thepayments Company and costs have
been which sum bepaid, shall to the costs associ-applied
ated with the inShayne Pitts the matter of Thedefense of
State New Hampshire Shaynev. Pitts.”of



150

added.) waned,inMedia interest Pitts’ ease soon and no(Emphasis
money was ever under the contract.generated

trial, Dr.toxicologistBefore Rieders tested of Derosia-samples
for He threebody performed Together,Waters’ LSD. different tests.

inthe first two indicated that LSD was the whilepresent samples,
the Dr. thatthird was inconclusive. Rieders concluded LSD was pre-
sent in Derosia-Waters’ blood.

trial,At Pitts admitted that he shot and buried Derosia-Waters but
that himinvoluntaryclaimed intoxication rendered innocent of all

Thus, onlyforms of homicide. the element of the offensedisputed
was Pitts’ state at time thecharged killing.of mind the of To estab-
element,lish this the evidence that Pitts learned ofpresentedState

Derosia-Waters’ the before her death andpregnancy day argued
it, antellingwith her about her to have abortion and thatdisputing

he had her. thatimpregnated apparentlyDerosia-Waters insisted
Pitts was the father and refused to abort the ofpurported product

day,their union. The State also introduced evidence that on the same
Pitts what to a thatappeareddiscovered be love letter Derosia-Wa-

Moreover,recently boyfriend.ters had written to an old the State
the details of the wounds and burial describedpresented gunshot

above, thatalong with ballistics evidence the bullets recovered were
fired from Pitts’ An also testified that agun. expert person wishing
to fire more than from guntwo bullets Pitts’ would have to perform

so,several discrete before each of wouldreloading steps doing which
necessitate fine motor control. Two otherapparently experts testi-

fied that with apersons intoxicated LSD suffer loss of fine motor
control.

attorneyPitts’ did not call Dr. Rieders as a witness and was unable
to introduce into Dr. thatreportevidence Rieders’ LSD wasstating

inpresent Derosia-Waters’ blood. Two medical discussed Dr.experts
them,in jury,Rieders’ conclusion front of the but one of Dr.only

Smith, with it. Dr. the forensic whoagreed Kaplan, pathologist per-
formed the on Derosia-Waters’ that whileautopsy body, testified he
believed it was under thepossible Derosia-Waters was influence of

death,at the of think it Dr.LSD time her he did not asprobable,
third,in Dr.Rieders had stated his that thereport. Kaplan opined

performed bodyinconclusive LSD test on the was thesamples “gold
in-standard” test for forensic studies. thetoxicology Accordingly,

him toconclusive result led discount the first two tests’ re-positive
attorneysults. Pitts’ no evidence to rebut Dr.presented Kaplan’s

assessment of this third LSD test.
The returned a verdict of not on the of firstjury guilty charge

murder,murder convicted Pitts of seconddegree degreebut and the
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retainedprison.to life in PittsPitts to forty yearscourt sentenced
ineffectivetrial on the basis ofand moved for a newnew counsel

main of ineffective-of Pitts’ claimsof trial counsel. Oneassistance
Dr.deposetrial counsel not tothe decisions of Pitts’ness involved

testimony.Kaplan’sDr. to rebut Dr.not to call RiedersKaplan and
was to the defenseDr. criticalreportPitts contends that Rieders’

Pitts’corroboratingevidencetheprovided only physicalitbecause
involuntary LSD intoxication.claim of

motion, that he wouldPitts’ Dr. Rieders testifiedhearingAt onthe
if hadheor with defense counselspokenhave agiven deposition

wascalled, performedhe stated that the third LSD test hebeen and
not rule out thetest inconclusive results didan whoseexperimental

testifiedattorneyin the Pitts’ trialbody samples.of LSDpresence
his andexpertsDr. with medicalreportthat he discussed Rieders’

becauseKaplan’s testimonyDr. to Dr.chose not to call Rieders rebut
report damaging.of Dr. Rieders’ couldportions provehe felt that

he whetherFor Dr. Rieders admitted that did not knowexample,
or under the influ-voluntarily involuntarilyhad beenDerosia-Waters

death, onlyat the time or hadence of of her whether LSDLSD
death.into her from a of her after herbody pocket clothingleached

Moreover, not last takenhe did know whether Derosia-Waters had
death, ingestedor whether haddaysLSD one or two before her she

effect.the close to the time of her death that it never tookdrug so
trial,The motion for a nei-findingcourt denied Pitts’ newsuperior

ther nor and Pitts thatprejudice, appealed, arguingineffectiveness
to effectivehe was denied his State and federal constitutional rights

of counsel.assistance
attorneytrialargumentThe first issue we address is Pitts’ that his

ineffective him to to the actby advisingrendered assistance confess
of without first thekilling adequately investigatingDerosia-Waters
State’s case. The State and federal standards we must use to address

Glidden, 359, 361,this 127 N.H. 499claim are identical. State v. A.2d
(1985).1349, “Therefore, we decide the State issue inde-1350 while

for itsprecedent only dealingfederal in withpendently, using help
issue, analysisthe the and result is the same under each consti-State

(citations omitted).tution.” Id.

v.standard to is the set forth in Stateproper applyThe one
4-5, 723,1, (1985),726 v.127 N.H. 498 A.2d and StricklandFaragi,

(1984). is,668,466 ThatU.S. 687 Pitts mustWashington,

deficient,that performance. . . show counsel’s was“[ffirst
that counsel made such er-requires proof egregiouswhich

asfunctioning guar-rors that counsel was not the ‘counsel’
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anteed by Strickland,both constitutions. See 466 U.S. at
Second,687. the defendant must thatprove counsel’s con-

duct actually prejudiced the defendant such that there is a
reasonable thatprobability the result of the proceeding
would have been different had counsel been competent.
Strickland, 687; 5,466 U.S. at 127 N.H. at 498 A.2dFaragi,
at 726.”

Fennell, 402, 405, (1990).State v. 133 329,N.H. 578 A.2d 331 “The
key to an ineffective assistance of counsel claim is a showing of ac-
tual prejudice.” Warden,v.Humphrey 727,133Cunningham, N.H.

(1990).733, 763,584 A.2d 767 Because we find that Pitts “is unable to
demonstrate such prejudice, we need not even decide whether [his
attorney’s] fellperformance below the standard of reasonable com-
petence.” 5,127 atFaragi, N.H. 498 A.2d at 726.

Pitts makes three claims of prejudice from his trialresulting
attorney’s advice to make a written statement to the police confess­

the act ofing fatally First,shooting Derosia-Waters. Pitts asserts
that “by evidence,the State withproviding its best defense counsel
sacrificed the defendant’s toright have the allproveState elements
of the atcrime a bifurcated trial.” Pitts thatargues admission“[h]is
to the shooting the with anprovided State insurmountable oncase
the actus of murder.” Pitts also thatre[u]s states admission to“[h]is
the the State acover-up gave potent case on intent.” A written state­
ment confessing to the act of akilling person does not relieve the
State of its burden of proof or a defendantdeprive rightof the to a

trial.bifurcated

Second, Pitts thatcontends
“the severelystatement weakened any posture Pitts might
have had at anegotiating plea .... Had the State not been
provided confession,with the defendant’s there is a reason-

probabilityable that they would have offered a negotiated
plea offer less than thegreatly eventual sentence of 40 years
to life in prison.”

This inargument is sheergrounded speculation. Pitts has provided
it,no evidence to substantiate such as oftestimony attorneythe gen-

eral’s office theconcerning pleaState’s intentions. We therefore re-
Moreover,it. inject of all thelight other evidence the State

the confessionpossessed, Thus,was not essential to the State’s case.
it likelyis not the State would have offered to anegotiate plea.

Third, Pitts maintains that he prejudiced by“was his state­
ment itwhere was used to minor inimpeach inconsistencies his testi-
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Af-that the inconsistencies were minor.mony.” agree with PittsWe
below, that theall the evidence we concludereviewing presentedter

weaken Pitts’substantially credibility.did notimpeachmentState’s
Derosia-all, killingPitts ofacquitted intentionallyThe afterjury,

Waters, him her life.knowingly takingand instead convicted of
notPitts’ trial advice to make a written statement doesattorney’s

in the of the verdict.reliability jury’sundermine our confidence Cf.
5, 498 A.2d at 726.Faragi, 127 N.H. at

attorneytrialThe second issue we address is whether Pitts’
. . . where he failed to“constitutionally depose [Dr.was ineffective

failed to call a witness once if becameKaplan] and then rebuttal
that had and testi­Kaplan] given damaging misleadingclear [Dr.

toxicologyof re­mony regarding significance [Dr. Rieders’]the
the that we should theport[.]” Again, parties agree employ

standard and we do not address the effec­Faragi/Strickland again,
Althoughtiveness of the test because we find noprong prejudice.

the of itKaplan surprise,Dr. would have reduced elementdeposing
not that Dr. with Dr.probable discovering Kaplan’s disagreementis

changedRieders’ conclusion to trial would have thetoxicology prior
outcome of the trial.

suggests knowledgePitts that such would have or shouldprior
have trial to call Dr. aprompted attorneyhis Rieders as rebuttal

above, however,witness. As described Dr. couldfindingsRieders’
Moreover,have to Pitts cross-examination.proved damaging during

Smith,one of Pitts’ medical Dr. after Dr.experts, Kaplantestified
agreed Finally,and with Dr. Rieders’ conclusion. Dr.although

Rieders’ test results the thatcomprised only physical evidence LSD
death,inwas Derosia-Waters’ bloodstream at the time of her the

record contains several references to her to use thepropensity drug.
And, course,of the real issue at trial was not whether Derosia-Wa-

death,ters was intoxicated at the time of her but whether Pitts was.
Hence, that,cannot agreewe that there is “a reasonable probability”

actions,but for the “the ofattorney’s result the wouldproceeding
have been different.” Strickland v. 466Washington, U.S. at 694.

we address Pitts’ claimFinally, that

“defense bycounsel was burdened an actual conflict of inter-
adverselyest that affected his ofrepresentation [Pitts]

(1)where counsel relied on from aunsuccessfully proceeds
(2)defense,media contract to finance the costs of the and

conducted the indefense a fashion detrimental to in[Pitts]
order to maximize the to him from thatbenefit contract
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one set forththis is theanalyze argumentused toThe standard to be
(1987), and v.497, Cuyler529 A.2d 947129 N.H.Cyrs,in State v.

(1980). and federal335, the StateSullivan, Again,446 349-50U.S.
an independentwhile we makeAccordingly,standards are identical.

Constitution, see Stateunder theof Pitts’ claim Statedetermination
347, (1983), the and226, 231, analysis471 A.2d 350Ball,v. 124 N.H.

constitution.the same under eachresult is
his attor­objected at trial thata defendant has notWhere

interest,of he “must demonstrateunder a conflictney operatingis
his lawyer’s per­interest affectedadverselythat an actual conflict of

actuallya of interestshows that conflictformance. A defendant who
need not demonstraterepresentationthe of hisadequacyaffected

501, A.2d at129 N.H. at 529Cyrs,in to relief.”order obtainprejudice
omitted). N.H.in v. 127Hopps,As we stated State(quotation950

355, (1985), multiple rep­in the context of133, 136, 500 A.2d 356-57
resentation:

of for the First CircuitAppeals“The United States Court
in Cuyler requiresthat relief under the rulehas explained

(a) alternative de-plausibleelements: someof twoproof
havemight pur-or tactic that trial counselstrategyfense

(b) that alternativesued; an inherent conflict betweenand
interests from coun-arisingother demands anddefense and

another Brien v. Unitedperson.ofrepresentationsel’s
(1st 1982)].”States, 10,F.2d 15 Cir.[695

contractthat reliance on the mediaPitts argues “[e]ounsel’s
client,”of his leavinghim to run out of funds for the defensecaused

a or an extra wit-deposition expertunable to forattorney paythe
thesignthe decision toattorney’sness. we do not condoneAlthough

1.8(d),client, see N.H. R. Prof. Conductmedia contract with his
causedanyhow of the contractaspectwe are at a loss to understand

The attor-adequaterun out of funds for an defense.attorneyhis to
contract, becauseran not because of the media butney moneyout of

Pittsmother had to him.money agreed payused all the Pitts’uphe
contract,that, attorneya media hismakes no assertion without

Ac-to on the defense.money spendhave had morewould somehow
conflict, must fail.no and Pitts’ claimthere wascordingly,

trial,at hisdefenseby relyingPitts also that on the LSDargues
attorney

that sensationalized‘strategy’ [Pitts’]a defense“employed
than other de-employ plausiblecase. did so ratherCounsel

interestin conflict with counsel’sfense that werestrategies
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un-moneygeneratingin the case thussensationalizing [and
tosought sup-Counsel could haveder the media contract].

thearguedstatement and thenthe defendant’spress
at a trial.”defendant’s case bifurcated

the attorney’sfail to see the causal connection betweenweAgain,
to theemploythe media contract and his decisionsigndecision to

out, origi-trial court the LSD defensepointedLSD defense. As the
Pitts, to use it was madeattorney,nated with not his and the decision

signed.weeks the media contract wasthreeapproximately before
to theattorney’s police sup-The advice to make a written statement

this defense decision was not a tentative one. Thethe idea thatports
— — at trial to argueto and did use the statementattorney planned

found, im-that, was Pitts “came clean”bodyonce Derosia-Waters’
Moreover, onceand told the truth thereafter.mediately consistently

statement,to make the written it wouldattorneythe advised Pitts
proceed anyhave been difficult to at trial with other de-extremely

maythat hisargument attorneyfense but the one he used. Pitts’
hehave about a media contract before advisedthinking makingbeen

unsup-make is andcompletely speculativePitts to the statement
Thus, reject Pitts’ claim that the mediaby any evidence. weported

his to use the defense rather thanattorneycontract caused LSD
another, there noless sensational one and conclude that wasagain
conflict.

Affirmed.

All concurred.
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