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un-moneygeneratingin the case thussensationalizing [and
tosought sup-Counsel could haveder the media contract].

thearguedstatement and thenthe defendant’spress
at a trial.”defendant’s case bifurcated

the attorney’sfail to see the causal connection betweenweAgain,
to theemploythe media contract and his decisionsigndecision to

out, origi-trial court the LSD defensepointedLSD defense. As the
Pitts, to use it was madeattorney,nated with not his and the decision

signed.weeks the media contract wasthreeapproximately before
to theattorney’s police sup-The advice to make a written statement

this defense decision was not a tentative one. Thethe idea thatports
— — at trial to argueto and did use the statementattorney planned

found, im-that, was Pitts “came clean”bodyonce Derosia-Waters’
Moreover, onceand told the truth thereafter.mediately consistently

statement,to make the written it wouldattorneythe advised Pitts
proceed anyhave been difficult to at trial with other de-extremely

maythat hisargument attorneyfense but the one he used. Pitts’
hehave about a media contract before advisedthinking makingbeen

unsup-make is andcompletely speculativePitts to the statement
Thus, reject Pitts’ claim that the mediaby any evidence. weported

his to use the defense rather thanattorneycontract caused LSD
another, there noless sensational one and conclude that wasagain
conflict.

Affirmed.

All concurred.
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Starr, Peters, (MichaelChiesa,DunnWadleigh, & of Manchester
R. Mortimer on the brief and fororally), the claimant.

Devine, Branch, (RichardP.A.,Millimet & of Manchester E. Gal-
A.way brief,and Nelson Raust on the and Mr. Galway orally), for

James and Elizabeth Canavan and Maine &Bonding Casualty Com-
pany.

HORTON, claimant, Dube,J. The R.David aappeals from deci-
sion of the New Hampshire Department of CompensationLabor Ap-

(board)peals Board himdenying coverage under the Workers’
Compensation Law for an injury he sustained while down acutting

attree limb James and Elizabeth Canavan’s residence. The board
found that the claimant failed to thatestablish an employer-em-
ployee relationship existed between him and the Canavans at the
time of the accident. appeal,On the claimant thatargues the board’s

unreasonable,decision was arbitrary, capricious, and unlawful. We
affirm.

The claimant and Mr. Canavan have been friends for approx-
imately 30,1990,Priortwenty years. to June Mr. Canavan called the
claimant and asked him to cut some tree limbs on the Canavan prop-
erty. trees,After examining the the claimant agreed to thehelp Can-
avans. He arrived at their 30,1990, friend,home on June with a Brett
Wood. Mr. Canavan and Brett Wood set aup ladder the treeagainst
and limb,while the claimant was a itcutting unexpectedly snapped,
knocking the ladder out from himunder and himcausing to fall to
the ground. The claimant a spinalsuffered cord ininjury resulting
permanent paralysis from the chest down.

1990,In anJuly adjustor for the carrier,Canavan’s insurance
Maine Bonding Casualty& Company, obtained recorded statements
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from claimant and the The claimant was askedthe Canavans.
gethe was to for of the work at the Can-going paid anywhether

avans, “No, I expect getand he don’t work for friends and toreplied,
asked, youMrs. Canavan was “Were to Dave forpaid.” expected pay

asked, youShe “No.” Mr. Canavan was “Wereanything?” replied,
“No, Ito Dave? He was not to Dave.going pay replied, going pay

This was done on a friendship basis.”
The claimant the that at time they gaveand Canavans testified the

statements,their they adjustor onlyrecorded believed the was ask-
about cash and had that he wasing payments, they understood also

aboutasking non-monetary compensation, they would have told the
adjustor that the claimant was to receive two lawnmowers from the

in cuttingCanavans return for the tree limbs. The board denied the
claimant workers’ thatcompensation coverage, concluding he had
failed to establish that an employer-employee existedrelationship
between the at theparties time the accident occurred. The board
found that mention was in“[n]o ever made statements taken directly
after the accident regarding lawnmowers,ofexchange money or any

value,”other ofgoods and that the parties’ testimony indi-“clearly
a long standing reciprocationcated] of services on a friendship

basis.”
The claimant that theargues board acted arbitrarily, capriciously,

inunreasonably, unlawfullyand failing to find that an employer-em-
ployee relationship existed between the parties. We disagree.

281-A:2, 1992)RSA (Supp.VI defines an employee as “any
inperson the service of an employer subject to the provisions of this

chapter anyunder orexpress implied, oral or written contract of
In hire,hire.” order to establish a contract for the claimant must

have received or expected to receive payment of some kind. See 1B
CompensationLarson,A. Workmen’s 47.41,§Law at 8-347

(1993). New Hampshire law defines an“wages” broadly; ofexchange
services for two lawnmowers could constitute payment under a “con­

1992).tract for 281-A:2,hire.” See However,RSA XV (Supp. “mere
gratuities gifts,or unless byunderstood the toparties constitute the
equivalent of are notwages, considered apayment under contract of

LARSON, §hire.” IB 47.43(a), atsupra Here,8-390 to 8-392. the
issue is whether the board erred in finding that the claimant tofailed
prove that an employer-employee atrelationship existed the time of
the accident.

Administrative decisions “shall not be set aside or vacated
law,except satisfied,for errors of unless the court is by a clear pre-
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it, unjustof evidence before that such order is orponderance the
(1974).unreasonable.” RSA 541:13 But Masse v. Commercialcf.

(1993) (broad­Co., 628, 632, 1041, 1044Ins. 136 N.H. 620 A.2dUnion
thejudgeened standard of review when trial decided case onapplied

record). fact,of and decision made tofindings pursuantThe board’s
not if evi­supported by competentthose will be disturbedfindings,

Lambrou, 18, 20,in 136 N.H. 609 A.2dAppealdence the record. of
(1992).754, board, in coverage,755 The the claimant founddenying

in statements taken afterdirectlythat mention was ever made“[n]o
lawnmowers, money anythe accident of or otherregarding exchange

value,” further, testimony “clearlyof and that the indi­goods parties’
of services on along standing reciprocation friendshipacated]

evidence in the record to that de­competent supportbasis.” We find
accident,the the testifiedImmediately following partiestermination.

that claimant did not intend to receive andcompensation, specifi­the
stated,the claimant “I don’t work for friends and tocally, expect get

paid.”

the claimant’s that theimpressed by argumentNor are we
parties’ testimonyboard the later concern­improperly disregarded

their that lawnmowers could constituteing misunderstanding pay­
in itsCompensationment under the Workers’ Law. The board stated

that it “took into consideration statements with toregarddecision
for from and Mr. Mrs.intent of services Mr. Dube and Can­payment

no employer-employeeavan.” the board’s decision thatAccordingly,
arbitrary,existed at the time of the accident was notrelationship

unreasonable, or unlawful. There evi­capricious, competentwas
in that the claimant the treesindicating cuttingdence the record was

long-standing friendship,limbs for the Canavans because of their
relationship.not because the intended to form anparties employer-employee

Co., 692, 695,Lavallie v. & Cable 135 N.H.Simplex Wire.Cf­
(1992) (factor1216, in andetermining609 A.2d 1218 whether em­

exists is the nature of theployer-employee relationship relationship
Rules, Labthey creating);the believe are N.H. Admin.parties

1989) (current6,104.02 Jan. version at N.H. Admin.(expired
(1991)).Rules, 101.05 deference to its factual find­AccordingLab

toaffirm the board’s determination that the claimant failedings, we
that an existed betweenemployer-employee relationshipestablish

the parties.

Affirmed.

All concurred.


