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reconsideration,tion for untimelywill be to the extent that it seeks
to from theappeal original court decision.superior

The petitioners rely 1055,121upon Appeal Golding, N.H. 438of
292,A.2d as support for their lateexcusing filing. The court in Gold-

ing delay byexcused the caused the appellant’s erroneous applica-
tion for a beforerehearing personnelthe commission. The court

stated, however,specifically that the plaintiffs filed their toappeals
courtthis within of thethirty days denial of the for re-application

The inhearing. petitioners this case failed to do the same.

Petition dismissed.

All concurred.

Redden,Donald M. of for-Derry, the petitioners.
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Howard, assistant(Amy Vorenberg,R. attorney generalJeffrey
for theorally),on the brief and State.attorney general,

(MichaelBrennan, Caron, of Manchester J.Lenehan & Iacopino,
for the defendant.orally),on the brief andlacopino

Richardson, hisdefendant, appealsBatchelder, The AlanJ.
follow-assault, theft, threateningcriminalandconvictions of simple

J.).(McGuire, ar-The defendantin Courtjury Superiora trialing
of and(1) priorin evidenceadmittingtrial court erredthat thegues;

EvidenceRule ofHampshireto Newpursuantbad actssubsequent
removal to(2) pro-evidence of his404(b); admittingit inthat erred
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(3)offenses;the itcustody prior chargedtective to that inerred
to he hadallowing police testify “pasta officer that had dealings”

(4)defendant;with the that theand evidence was insufficient to sup-
theport his theft conviction. We hold that bad actsubsequent evi-

dence was inadmissible and therefore reverse.
The State the defendant withcharged andassaulting, threatening

committing 18,1991.theft Leah on Theagainst Gowing May defend-
ant Gowingand had been friends for about a month toprior that

rise chargestime. The events to the at thegiving occurred shelter at
which the defendant been living.had While the defendant todriving

18,the on herMay Gowing lapshelter held on his pack,belt which he
items,had herlent to and which contained their commingled includ-

ing approximately tobelonging Gowing. GowingWhen asked$520
the to return indefendant some items that were itpack,the he took

lap, things,from her some of her onremoved and held to the pack.
shelter,toUpon returning the told the thatGowing defendant she

back, and hermoney gavewanted her he all but twenty dollars.
When inGowing persisted asking for the rest of her money, the de-

her,fendant and struckgrew belligerent causing her to stumble into
a The proceededcorner. defendant Gowing,towards tothreatening
kill Believing carry threat,her. he would out his Gowing told the
defendant he could anythinghave he wanted and ran out the door
and car. car,into her The defendant into the andjumped after Gow-

distance,drove a short he theing grabbed keys and turned off the
motor. thenHe out and startedgot removing thingshis from the

policetrunk. The shortlyarrived thereafter and later arecovered
bill thetwenty-dollar pocket.from defendant’s

trial,Prior to the State moved to ofintroduce evidence the defend-
ant’s in presenceconduct in the severalGowing’s days preceding

18, inMay which culminated his takenbeing into protective custody
on InMay sought17. addition the State to admit evidence of a

remarkthreatening the defendant made to a police officer after his
arrest on the in this case. After acharges and over the de-hearing

objection,fendant’s trial courtthe admitted the evidence under New
404(b),RuleHampshire of Evidence thatruling the evidence was

mind,relevant to show the defendant’s state of his motive and malice
mind,Gowing,towards state of andGowing’s the of therelationship

parties.
The evidence of bad acts committedprior by the defendant was

at trial testimony friend,introduced the of and herthrough Gowing
Laura Clough. Gowing Maytestified that on 15 she had been driving

around,the himhelpingdefendant look for an apartment. When they
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shelter, tore a stairangry,returned to the the defendant became
arm,off, a comb on hisrailing glasses, pocketsmashed his raked

car, to her car alone so that herocked the and said he wanted drive
con-could it and kill himself. also testified about thisCloughwreck

addition,In that the nightduct the defendant. testified onby Gowing
17, in an attemptof after the defendant had been unsuccessfulMay

move, in behavior athelp engagedto borrow a truck to her he violent
to the defendant cut hisapartment. According Gowing, againher

comb, aputarm the teeth of a smashed some of her andglasses,with
throat,knife to he would kill himself. Then he slashed hissayinghis

the He also came intobicycle tire and threw the bike down stairs.
Clough,bedroom and threatened her with a knife. LauraGowing’s

who was at that testified that the defend-Gowing’s apartment night,
face, women,ant his in to kill bothpack Clough’sthrew threatened

hands,a knife with and cut with a ofpiecebroke his himself broken
he likedglass, saying Eventually Clough apartmentblood. left the

and summoned the the takenpolice, and defendant was into protec-
tive forcustody night.the

The actsubsequent throughbad evidence was introduced
testimonythe of Keene Police Officer Tenney,Steven who arrested

the ondefendant the instant and took him intocharges custody. Offi­
cer thatTenney testified while the defendant at the sta­interviewing
tion, the defendant inrecounted detail how he had once athreatened
Maine State with a andTrooper shotgun then blew his head off.

this, testified,Hearing TenneyOfficer him “aput little more on
guard towards With to thisrespect testimony,[the defendant].” the
trial court instructed the that thejury parties had that thestipulated
State had no evidence that such a had occurred.shooting

404(b)Rule provides:
crimes,“Evidence of other or notwrongs, acts is admissible

to theprove character of a in order thatperson to show the
inperson however,acted therewith. Itconformity may, be

motive,admissible for other such aspurposes, proof op-of
intent,portunity, preparation, plan, orknowledge, identity,

absence of mistake or accident.”
evidence,admittingBefore such the trial court must determine its

arelevance for other than character orpurpose proving disposition,
acts,that clear thatproof exists the defendant committed the other

and that prejudicethe to the defendant from admitting the evidence
does not substantially outweigh its value. v.probative State Hast-

(1993).601, 603-04, 526,137 N.H.ings, 631 A.2d 528 The trial court’s
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discretion,for an abuse of reversible ifruling only onlyis reviewable
to the of“clearly prejudiceuntenable or unreasonable defend-[the

omitted).604, Here, the(quotationcase.” Id at 631 A.2d at 528ant’s]
therespectdefendant the trial court’s decision with tochallenges

third of the test forprongs admissibility.first and

assault, theft, andcharged simpleThe defendant was with
two alternative counts of criminal As the offenses werethreatening.

prove beyondin the the State had the burden tocharged complaints,
a that the defendant caused un­knowinglyreasonable doubt

I(a)631:2-a,Gowing,contact with see RSAprivileged physical
(1986), that he took dollars from her with a totwenty purpose perma­

it, (1986), toher of see RSA 637:3 that he threatenednently deprive
I(b)her, 631:4,kill with a to terrorize seeGowing purpose RSA

(1986), that her in fear of imminent orplaced bodily injuryand he
(1986).631:4, I(a)conduct,bycontact his see RSA Evidencephysical

of the defendant’s behavior towards and to­threatening Gowing,
in in theGowing’s presence, immediately precedingwards Clough

hiswas relevant to and of intent towards anddays probative Gowing
mind the time of the evi­chargedher own state of at offenses. Such

it than not that the defendant on the laterprobabledence made more
an intent to terrorize her and that those actionsoccasion acted with

safety.her in fear for her Hisplaced physical previous menacing
to that he herkeptbehavior towards her also tended show when

dollars, itdeprivehe did so with the intent to her oftwenty perma­
Thus, mayacts evidence have demonstratednently. priorwhile the

behavior, itthe defendant’s for violent was relevant to hispropensity
intent to act this victim in an man­particular intimidatingtowards

(1991).203, 207, 928,Simonds, N.H. 600ner. State v. 135 A.2d 930Cf.
that, mayThe defendant whatever have been the rele­argues

vance of this evidence for a itspermissible, non-propensity purpose,
its value. accordprejudice substantially outweighed probative We

indeference to the trial court’s determination balanc­considerable
404(b).of evidence under Ruleand worthing prejudice probative
(1991).730, 735-36, 474,Tarsitano,v. 134 N.H. 599 A.2d 477State

this balance whether the evi­determiningto isParticularly pertinent
to an issue that is in seriousprove actually dispute.dence is relevant

735,Id. at 599 A.2d at 477.

to the theft the defendant did not claimrespect chargeWith
occur, that hetheorythat the act did not but rather defended on the

twentyof the dol­permanently deprive Gowinglacked a topurpose
statement, thatIn defense counsel stated the de-openinglars. his
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returnedGowinguntilmoneyto theto hold onmeantmerelyfendant
herdepriveintent toahim, specificlackedand thustopropertyhis

inno­he had actedthatjuryto theBy arguingit permanently.of
issue, State v.at seesquarelyhis intentplacedthe defendantcently,

(1989), of156, 160 and evidence83, 89-90, 562 A.2dGruber, N.H.132
was not substan­Gowingtowardsbehaviorthreateningprevioushis

permanentlyintent toof histhan probativetially prejudicialmore
admissiblethereforeThe evidence wasproperty.her of herdeprive

inno of discretiontheft, and there was abuseofchargetheproveto
at trial. Because ofintroductionitsruling permittingthe trial court’s

was also ad­the evidencenot decide whetherwe needholdingthis
theto whichcharges,threateningassault andto theprovemissible

generallySeethat the acts occurred.denialcompletewas adefense
1989) (intent(2d not650, Cir.Colon, F.2d 657v. 880StatesUnited

occur, rathernotclaims acts didin when defendanttruly dispute
trialnote that themistakenly).or Weinnocentlythan that he acted

the permissibleregardingthe a instructionjury limitingcourt gave
acts evidence.priorof theuses

acts, arguesthe defendantto hisrespect priorwithAdditionally
17, thecustody Mayonto protectivethat the evidence of his removal

offenses, admitted. The ref-was improperlythe allegedbeforenight
in came Gow-jail duringovernight staythe defendant’serence to

left to summonthat, Cloughaftershe statedtestimony, whening’s
trash, the defend-with a ofbagleft herpolice, Gowing apartmentthe

himtook to the sta-out, the arrived andpoliceant followed her and
in case mayto issue theanythe relevance of this evidencetion. While

in-that itsbest, not demonstratedminimal at the defendant hasbe
ofto the prejudiceor unreasonableclearlytroduction was untenable

his case.
athreat tosubsequent impliedtheThe evidence of defendant’s

Hastings,In v. 137footing.on a different Stateofficer standspolice
for the admis-601, 526, established a standard631 A.2d weN.H.

state ofto a defendant’sprovebad act evidencesibility subsequentof
satisfyact to thefor bad evidencesubsequentmind. held thatWe

test, fairlyact must bethethree-prongedof ourrelevancy prong
materialwayin connected tosignificantin time and someclose

605, 631 A.2d at 529.crime Id. atconstituting charged.events the
a officerpoliceon a later occasion threatenedThat the defendant

from his conduct witharisingin with theway chargesis no connected
activity.of thesimilarityis theonly putativeThe connectionGowing.

was relevant to the de-to the trial court that the evidenceArguing
mind, “It’s an toattemptstated:prosecutorfendant’s state of the
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intimidate policethe officers .... He his statements. Hepicks picks
his to fit whatever scenario is him.”manipulations carefully before
Thus, the rationale for to theexpress seeking introduce evidence was
to toshow that the defendant tends intimidate and threaten people.

evidence,In the the trialruling to admit court indicated its adoption
of the oftheory admissibility:State’s

defense is these never and thethings happened State“[T]he
case,was a the of which is thepresenting theory defendant

is to intimidate with threats or violencetrying people and
therefore,that he had that and thatdoing hap-been what

inpened, allegedthese acts which are did fact occur . . . .”

Proof that the defendant acted on one occasionthreateningly
to prove that he acted on another is evidence ofthreateningly pro­

91, 96,pensity, pure simple, Blackey,and see State v. 137 N.H. 623
1331, (1993); itcallingA.2d 1334 relevant to “state of mind”prove

606,not itdoes make so. See 137 N.H. at 631 A.2d at 530.Hastings,
threat,We hold that the evidence of subsequentthe defendant’s rele­

onlyvant for the of theimpermissible purpose showing defendant’s
behavior,disposition toward was inadmissible and in­threatening its

troduction at his trial an abuse of discretion.
thatWe note the dissent believes that the evidence at issue “fits

conclusion,within the Itsquarely Hastings standard.” reaches this
however, theby ignoring Hastings requirement that the subsequent
act be connected to materialsignificantly constitutingevents the

crime and instead on the act’scharged focusing only temporal prox-
time, however,inimity. Closeness is not alone toenough establish the

605,relevance of act evidence. See 137 atsubsequent Hastings, N.H.
at631 A.2d 529.

Furthermore, we are not convinced that the introduction of this
that,evidence was harmless error. Officer Tenney testified after tak-

theing custody,defendant into

said that he had been constantly“[the defendant] harassed
aby Maine State and that he had toldTrooper the state

continued,iftrooper that it that he was togoing blow his
head off. He said he went home and took his father’s double

offshotgun, sawed it to about 18 inches. He loaded it with
one round of one of slug.buckshot and round He said about
a week later the same totrooper came his house. He said he

the He itpicked up shotgun. Betsy’called ‘Old and itput
outside,behind his back and he walked met the andtrooper

he told the that he was totrooper going blow his head off
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him,and the said to ‘Youwon’t have time totrooper enough
Tgun.’ said,back in the house to And won’tget get the he

have to.’ he pulled gun pulledAnd said he the and both bar-
time,rels at introoperthe same the the head and hehitting

said he ‘blew his cocksucker off.’”

In view,our the defendant’s about agraphic boasting killing police
officer was so that cannot ainflammatory say beyondwe reasonable
doubt that it no effect on jury’shad the verdict.

The remainingdefendant’s relative to the trial court’sargument
Leslie,evidentiary rulings testimonyconcerns the of Officer Shawn

present arrested,when the defendant was that he recognized the
defendant “through past thisdealings.” Contending that evidence
was inintroduced violation of a orderpretrial excluding evidence of

record,his prior criminal the trialarguesdefendant that the court
abused inits discretion his afailing to motion for mistrial.grant

mistrial,To ajustify the thatdefendant must show he has
been byharmed theirreparably damaging testimony. Stateallegedly

1, (1991).Ellison, 4, 477,v. 135 N.H. 599 A.2d 479 We afford the trial
court broad discretion to the need for indetermine a mistrial such

Id,.,599circumstances. A.2d at 480. The trial court observed that the
officer’s was not thattestimony specific previous testimonyand had
indicated that the defendant only recentlyhad been at the police
station in custody. that noprotective We hold substantial and irreme­
diable prejudice was thatdemonstrated and the motion for mistrial
was therefore denied.properly

the defendantFinally, that theargues evidence was insuf­
ficient to hissupport conviction for theft because the State failed to
prove beyond a reasonable doubt that his was topurpose perma­
nently ofdeprive Gowing her Toproperty. prevail on theappeal, de­

that,fendant must show the evidence in theviewing light most
State,favorable to the no rational trier of fact could have found guilt

beyond a Evans, 378,reasonable doubt. State 383,v. 134 N.H. 594
154, (1991).A.2d 158

thatGowing testified when firstshe asked the defendant for her
money, “he it backgave but he didn’t back it.”give all of She then

him,asked you give said,“‘Did me all money?’the And he ‘Yes.’”She
asked to look herself,inside the to forpack see to which the defend-
ant responded, “‘Why? youDon’t me?”’trust She then managed to
see a folded inside. Accordingbill to her testimony,

“I him,said to ‘You’ve ingot money I wantmy there. it
mayback.’ That not be a direct butquote, to thatsomething
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effect,Insaid, kind bill is it?’ whatand he ‘What ofeffect
hundreds, dollarI had some hundredkind of denomination.

said,I I ‘It’s a dollar bill.’ Hebills a stab. hundredand made
said,20. not.’ Asme it was a He ‘It’stook it out and showed

because at thismy moneyif that it wasn’tproofthat was
I countedactuallythis confrontation hadn’tpoint duringand

on in the confu-goingof what wasmy moneyown because
the situation.”sion of

and criminal oc-threateningconductThe defendant’s assaultive
exchange.after thisimmediatelycurred

on thatGowing’shis admissionargumentThe defendant focuses
“incident, I himdaythe on the of the ‘When toldpolicestated toshe

me,rest, it all I saw at leastgavesaid that he to butI wanted the he
I I it. He said he was to itgoing keepmore wanted20 dollars. said

added.) toAccordingcar.’” (Emphasiswas in mybecause his stuff
the wasdefendant, demonstrates that defendanttestimonythe this

his, ne-only therebyuntil she returnedretaining Gowing’s property
intent permanently depriveof the defendant’s tothe elementgating

her of the property.
—to that he wouldGowingthe statementassumingEven that

—in car” indicates thethe his stuff wasmoney [her]“becausekeep
juryintent to withhold theproperty permanently,of an theabsence

Baker, 447, 450, 606it. v. 135 N.H.was free to disbelieve StateCf.
(1992).309, asked, the havingfirst defendant deniedA.2d 311 When

did he the above-money. Only givemore of her whenany pressed
twenty-on it. he theholding pulledfor to Afterquoted explanation

it to the defendantGowing,of the and showedpackdollar bill out
her,itHe not return to even hethoughretained control of it. did
It infrom her car. was later foundbelongingsremoved hiseventually

The could inferjury reasonablythe station.pants policehis atpocket
that, to the defendant did notnotwithstanding Gowing,his statement

warrant amoney. The evidence was sufficient tointend to return the
on theft a reasonable doubt.charge beyondof thefinding guilt

remanded.Reversed and

Horton, J., dissented; theThayer, J., joined, otherswith whom
concurred.

J., disagree majority’sI with theThayer, dissenting: Because
inadmissible, Ibad act evidence wassubsequentthat theholding

notes, in forrecentlywe held that ordermajorityAs thedissent.
theproveto be admissible to defend-bad act evidencesubsequent
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mind,earlier of insubsequent fairlyant’s state the acts must be close
time and in to thesignificant waysome connected material events

601, 605,constituting Hastings,the crime State v. 137 N.H.charged.
(1993).526, aside,631 A.2d 529 As an the reliedprincipal uponcase

in establish standard forHastings admissibility,to this United
(D.C.1345,Watson, 1990),v. 894 F.2d 1349 Cir.States found accept-

a three-month break the and thechargedable between conduct sub-
similar conduct that the intosequent prosecutor put evidence to

Here,demonstrate defendant’s intent. the defendant’s threatthe to
police officer occurred hours the conductthe within of constituting

the crime charged.
The instant fits withinsquarely Hastingscase the standard. The

attemptdefendant’s to threaten or intimidate the officerpolice was
not, as majoritythe connected to thesuggests, charge only by the

similarity of“putative contrary,the conduct.” On the as the trial
court stated several times in the ofanalyzing admissibility the evi-

404(b),underdence Rule the subsequent attempt to intimidate the
police officer was related so in toclosely time the conduct charged
that it was aeffectively continuation of “whole ofthe course conduct
from the previous day or so.” The trial thuscourt found the subse-

thequent policethreats to officer torelevant show the defendant’s
state of throughoutmind the course of events.

The defendant’s continued tactic of intimidation and threatening
asmay, the amajority suggests, show ofpropensity the defendant to

inengage threatening However,conduct. as the majority points out
priorin its analysis,bad act whereeven evidence may demonstrate

the behavior,defendant’s inpropensity engageto violent it may be
ifadmissible it is also to case,relevant show his intent. In this the

had to theState bear burden to show that the defendant purposely
terrorized the orvictim her in fearplaced bodilyof imminent injury
or physical bycontact the use of physicalthreats or conduct. See

I(a)-(b) (1986).631:4,RSA theParticularly where State must prove
that the defendant’s conduct was purposeful, we have thatheld the
trial court anmay have even stronger justification for admitting evi-

404(b)pursuantdence to Rule to show requisitethe intent. See State
Simonds, 203, (1991).206,v. 135 N.H. 928,600 A.2d 930 In case,this

the continued threatening behavior is sufficiently probative of the
defendant’s of mindstate at the time of ongoingthese events and of
his intent to intimidate and threaten the victim that the trial court
did not abuse its discretion in admitting the evidence. See Hastings,

(trial604,N.H. 404(b)137 at A.2d at631 528 decisioncourt’s to admit
discretion).evidence will not be overturned absent an ofabuse Fur-
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to find that this relevantther, trial was within its discretionthe court
it was proba-thansubstantially prejudicialwas not moreevidence

474,Tarsitano, 730, 735-36,134 599 A.2d 477N.H.tive. See State v.
(1991).

Horton, J., in the dissent.joins
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