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Rockingham
No. 92-186

PoliceSeabrook Association

v.

ofTown Seabrook

30,December 1993

(J.Offices,McKittrick of North HamptonLaw McKittrickJoseph
on the brief and for theorally), plaintiff.

Ells, ofHolmes & Holmes on briefHampton (Gary W. the and
orally), for the defendant.

(associa-Thayer, The plaintiff,J. PoliceSeabrook Association
tion), J.)(O’Neill,appeals from the Superior Court’s determination

theupholding requirement police bythat officers the Townemployed
(town)of Seabrook must withinreside the town. affirm.We

1982,In the town a homeadopted rule charter topursuant RSA
1983,49-B.chapter II,As amended in articlepart 23 of the charter

states:

“The of departmentChief Police and all employees shall re-
side within the Town during the of theirperiod employment.
The chief theand hiredemployees hereafter shall be al-
lowed to twelve toup months residency theyestablish once

(Thebecome employed. application the residencyof re-
quirement for will toprovisions police only individualsapply

Charter.)”hired after the adoptiondate of of the
1987,In the town selectmen sought to enforce the residency re-

quirement officers,and notified its police including those who were
hired before the home rule charter was thatadopted, officers who did
not comply 31,with the residency requirement by 1987,December
would be injunctiveThe associationdischarged. sought and declara-

relief, thattory arguing the to liveright where one chooses is a fun-
damental right protected by the New Hampshire Constitution. The

pointtown conceded this arguedbut that the need for quick response
bytime occasioned “unique safety providedconcerns” a compelling
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officers’ to live outsidepolice rightinterest theoutweighingState
1992,28, the trial court found:Februarythe town. On

on the Po-requirement Seabrookresidency imposed“[T]he
in the state in-light compellinglice is valid ofDepartment

thereof____in supportwhich the Town has advancedterests
asattendant to a small seacoast townsafetyThe concerns

the of a nuclear generation plantexacerbated existenceby
justifyto the restric-enoughare interestspublic important

rights.”on privatetion the officers’
(1) theargues: residency requirementOn the associationappeal,

I,live one chooses under partviolates the to travel and whereright
(2)Constitution; the resi­Hampshire1 and 2 of the Newarticles

the con­protection provisionsviolatesdency requirement equal
Constitution;1 2I,in of the Newpart Hampshiretained articles and

(3) to a definedlitigate clearlythe forced the associationand town
to attorney’sthe associationright, thereby entitlingestablishedand

on first two we needprevails arguments,Because the town thefees.
note outset that thisattorney’snot fees issue. We at theaddress the

solely Hampshire pur­is on the New Constitutiondecision based
on law affording greater pro­the reliance Stateto association’ssuant

232,Ball, 226,124 A.2dlaw. v. N.H. 471tection than federal State
(1983).1032, 1041(1983); v. 463347, Michigan Long,see U.S.350-51

municipal require-the issue of residencyaddressedoriginallyWe
Manchester, 50,111 274 789in N.H. A.2dDonnelly Cityments v. of

a(1971), Manchesterplaintiff challengedin which the schoolteacher
inall to reside Manchestercity employeesrequiringordinance

bothBasingof our decision onbeingwithin twelve months hired.
Constitutions, that an ordinance re-we held suchState and Federal

to live wheremunicipalthe ofright employeesstricted fundamental
and the State’s bor-freelyto travel within acrosswished andthey

justified a show-ders, only uponthat a restriction could beand such
51-52, A.2dinterest. Id. at 274 at 791. Weing importantof an public

“employeesthere be certain whosemayat that time thatrecognized
to... beduty may important enoughnear their ofplaceresidence

52, 274Id. attheir of residence----”upon placea restrictionjustify
surroundingno circumstancesjustifyingat 791. We found suchA.2d

ordi-teachers, however, and thus invalidated thethe ofemployment
53,at 274 A.2d at 792.nance. Id.

thethatSupremethe United States Court ruledSubsequently,
aencompassthe Constitution notto travel under Federal doesright

elsewhere, and inwhileby municipality livingto be aright employed
to live withinrequiring city employeesan ordinanceupheldso doing
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City Philadelphia.of v. Civil Serv.McCarthy Philadelphiathe
(1976).Comm’n, 645,424 646-47U.S.

decision, City againBased the of Manchesterupon McCarthythe
requirement municipalus to its for em-residencyasked enforce
reasoning applied.that the should be Weployees, arguing McCarthy

the State con-basingreaffirmed our determinationDonnelly, upon
Manchester, 118 N.H.right Angwin Citystitutional to travel. v. of

(1978).336-37, 1272,336, A.2d 1273386
notparties analysisThe here do ask us to revisit the constitutional

Rather,forth in and Angwin.set both the association andDonnelly
fundamental,town while the travel is it is notagree rightthe that to

absolute, and be limited a that the restrictionmay upon showing
a public justifyserves interest which is to the re-important enough

of This the of theright.striction the case raises issue whether duties
are,policeof these officers as in Donnelly, enoughstated “important

ajustifyto restriction their ofupon place Donnellyresidence.” v.
Manchester, 111 52,N.H. at 274 A.2d atCity 791.of

essence,In the town must show the is necessarythat restriction to
a Manchester,achieve State Merrill v.compelling interest. City of

8, (1983).15, 923,124 N.H. end,466 A.2d Our does notinquiry928
however, thatupon showing.this The town must also the regu­show

islation related to notreasonably objective undulyits and does re­
strict the inrightfundamental v. Townquestion. Powers of

273, 276, 143, 145 (1984).Hampton, Powers,125 N.H. 480 A.2d In we
that aheld restriction was it than“greaterundue because was neces­
tosary objective.”effectuate the town’s legitimate Id. (designating

twenty-fourentire foot width of private way undulyas fire lane re­
stricted fundamental property rights where fifteen feet would be suf­
ficient); Brentwood, 497,see also v.Metzger 503,Town 117 N.H.of

(1977)954,374 A.2d (zoning958 ordinance 200 feet ofrequiring
frontage for public vehicle access an unreasonable regulation where

access).feet of123 As infrontage provided ready applied Powers and
Metzger, the thatrequirement undulyberegulations neither restric­

nortive isunreasonable similar to the federal “narrowly tailored”
Seerequirement. 2791, 2817Planned Parenthood v. 112 Ct.Casey, S.

(1992) (regulation touching upon fundamental interest must be
indrawn narrow toterms survive strict v.scrutiny); Kilgus Cun­

(D.N.H.)735,602 F.ningham, Supp. (regulation may739 not unduly
infringe freedom;on protected governmental purpose pur­cannot be

by broadlysued means that stifle whenfundamental liberties the end
(1st 1985).be narrowly achieved),can more aff’d, 782 F.2d 1025 Cir.

jurisdictions addressing invariablyOther this issue have held that
residency requirements, as to like inapplied police officers those
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ordinance,the passafter the ofpassagewere hiredSeabrook who
F.See, Kugler, Supp.v. 338e.g.,constitutional muster. Krzewinski

(D.N.J. 1972); Torrance, 129, 134,10492, Cityv. Cal. 3d501 Ector of
(1973), denied,849,433, 436, 109P.2d 851-53 cert. 415Rptr.514 Cal.

623,(1974); 643,196City935 v. Conn.Bridgeport,U.S. Carofano of
1011, (1985); Cityv.A.2d 1021 Detroit Police Ass’n495 Officers of

97,Detroit, 519, 522-23, 190 (1971),97 dis­appealMich. N.W.2d385
Hunter,missed, (1972); Police v. 49950 Fraternal Order405 U.S. of

(1975), denied,185, 200, 708, cert. 424N.E.2d 717App.Ohio 2d 360
Construction,(1976); Annotation, Applica­977 andValidity,U.S. cf.

orRequirement Residencyto WithinRelatingtion Enactments ofof
as Em­Near Unit Condition ContinuedSpecified Governmental of

(1981).Firemen, 4 A.L.R.4THPolicemen or 380ployment for
residencyreasons for the re-upholdingThese courts cite various

officers, re-including quicker emergencypoliceforquirements
community safety, improved policetime which enhancessponse

in policea stake community, greaterdue to theperformance tangible
community, improved communityof theknowledge of the conditions

Ector,the and reduced absenteeism. See 10police,attitudes toward
135, 436, 852;at3d 514 P.2d at 109 Cal. Clinton PoliceRptr.Cal. at

(Iowa 1991).875,Clinton,v. 464 N.W.2d 878Dept. City of
courts themajority analyze residency require­of theseWhile the

test, Hunterthe Krzewinski andments under the rational basis
scrutinythe strict test.residencycourts underupheld requirements

200,498; Hunter,Krzewinski, F. 49 Ohio 2d at 360App.338 atSupp.
inherent be­recognizedat 717. Both the differenceN.E.2d cases

that theirandpolice municipal employees,tween officers and other
theircommunity off-dutyin the even hoursvery presence during

Krzewinski,of their function.policebe an elementmay important
199-200,500; Hunter, 2d at 360 N.E.2dF. at 49 Ohio App.338 Supp.

522-23,717; Ass’n., 385 Mich. at 190at see Detroit Police Officers
of have ‘natural(job distinguishingat does“policemanN.W.2d 97-98
all 196 Conn.city Carofano,from other employees”);characteristics’

(decided643, test,at 1021 on rational basis but courtat 495 A.2d
if the interestshigher appropriate,noted that even a standard were

in forresidency requirement policeaimposingof the municipality
officers).ofoutweighedofficers in far asserted interestparticular

necessary torequirementThe that the isresidencytown contends
several reasonssuggests whyensure andadequate police protection,

theresponse: exist-particularly prompt emergencySeabrook needs
track,racinga a a residentpower greyhoundence of nuclear plant,

townin an and aonly by bridge,area accessiblebeach population
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The town also con-in the summer months.that doublespopulation
officers off-police duringthat the of theinterminglingtended below

— the both agivesthe is it officersduty public importanthours with
a knowl-of the town and betterunderstanding atmospherebetter

actinhabitants, of the town believes would as aof its both whichedge
if policenot exist the town’smightdeterrent to crime. These benefits

force lived elsewhere.
problemsthat the town has not had witharguesThe association

however,far. This argument,to thuspolice response emergencies
A ofresidencymisses the mark. town be to itsmay prompted require

inmajor emergenciesconcerns other than rarepolice byofficers
in togoingwhich these officers to the station beforereport duty

Thus, response governedareas. an officer’s time is notemergency
Amerely physi-his to the station. officerby proximity police police

in tocally present neighborhood immediately responda can trouble:
is not call from the the chancethe station house but observa-“[I]t

neighbortions of a or of the officer himself which will prompt [an
Krzewinski,off-duty actions.” 338 F. at 500.Supp.officer’s]

Moreover, Seabrook,inemergencyshould there be a grave
weather,whether related to nuclear the or some other unfore-power,

event,seen officers in town well be able topolice living may very
reach the station or other within thepolice emergency positions
town toreadily havingmore than those travel into town on roads
congested fromby frightened fleeing danger.motorists As noted
above, mere abilitythe of a officer to to the station ispolice respond
not the only public abilityconcern. Also included be the of themight
resident officer to instill some sense of calm and direction amongst
his in afrightened neighbors, resulting orderlymore and safer evac-
uation.

hold that the residency requirementWe town’s for officerspolice
not orundulydoes restrict the officers’unreasonably fundamental
toright theylive where choose. The association’s thatargument the

town might possibly have found some other method of ensuring
time, such as the use of is inquick response beepers, inapposite that

such other methods do not achieve thefully town’s ends. The use of
for would not meet tobeepers, example, policethe need have the

officers inpresent Thus,the theircommunity during off-duty hours.
we hold that the town may constitutionally the officersrequire police
to live within its borders.

The association’s claim that the town’s vio-residency requirement
lates the officers’ topolice rights equal protection under the New
Hampshire Constitution merit.equallyis without Equal protection
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similarly.situated treatedsimilarlythose who are bethatrequires
(1980).147, 151Clements, 25, 29, 411 A.2d Equal120 N.H.Gazzola v.
inhowever, the face ofrequire complete equalitydoes notprotection,

Preston, 15, 17,115 N.H. 332 A.2dBelkner v.factual differences.
Const.,(1975); Gilford,Inc. v. Town168, 170 see MarineCampbell of
(1989).184, The association495, 497, argues567 A.2d 185132 N.H.

are notteamsemergency responsethat other members of various
a similardespitethe of the townto live within boundariesrequired

are the town man­in an neitherquickly emergency;need to respond
assistant so constrained de­selectmen’s administrativenor theager

failsin thisgovernment. argumentroles Whatimportanttheirspite
however, totality jobof the officers’policeis that therecognize,to

occasionothers who on raremightthem from thesedifferentiates
impor­Police officers do havemajor emergency.to arespondneed to

town,in must alsoroles, theyunlike others thetant butemergency
Moreover, as thecommunity.theto situations withinrespond daily

tonotes, necessaryalone have the police powerofficerspolicetown
Thus,an situation.during emergencyandpersons propertyprotect

theand distinction exists betweenfind that a clear reasonablewe
to warrantthe other town sufficientemployeesofficers andpolice

residency requirements.with torespecttreatmentdisparate
involved, a second equal protectiona fundamental interest isWhen

isscrutiny ap­this strictanalysis,must be utilized. Underanalysis
in sustain thea interest order tocompellingto Stateplied require

152;Clements, 30, 411 A.2d atv. 120 N.H. atGazzolaregulation.
18, 332Preston, already115 at A.2d at 170-71. As weBelkner v. N.H.

Donnellyin favor of the town under the earlierdetermined this issue
itnot address here.analysis, againwe will

charter that the mem-requirementwe hold that theAccordingly,
the of the townof the force live within borderspolicebers Seabrook

is constitutional.

Affirmed.

Batchelder, J., dissented; con-Brock, C.J., the othersand
curred.

Brock, C.J., Batchelder, J., fundamentaldissenting: Theand
Constitution,by Hampshirethe Newguaranteedto travelright

789, (1971),Manchester, 50, 51,111 274 A.2d 791v. N.H.Donnelly
of a interestshowing compellinga Statemay impaired only uponbe

objec-in is related to itsquestion reasonablythat the regulationand
in that townthat record this case shows thetive. do not find theWe
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thisfacts of caseand on theregard,in thatsustained its burdenhas
constitu-of a fundamentalrestrictiveundulyfind the requirement
is a validdisputeno one willwhichresponse,right. Emergencytional

inmaypersonnel,firefightingto andpolicewith respectconcern
condi-distance, a geographic,but nota time andrequirecasessome

employment.tion of

Merrimack
92-711No.

a.&DistrictClaremont School

v.

a.&Governor

30, 1993December

(AndruGordon, H.Shaheen, of Vol-and ConcordSteinCappiello,
Saunders, brief,on the and Mr. SaundersJr.insky Arpiarand G.


