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thisfacts of caseand on theregard,in thatsustained its burdenhas
constitu-of a fundamentalrestrictiveundulyfind the requirement
is a validdisputeno one willwhichresponse,right. Emergencytional

inmaypersonnel,firefightingto andpolicewith respectconcern
condi-distance, a geographic,but nota time andrequirecasessome

employment.tion of
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J.)BROCK, (Manias,C.J. The Court dismissed theSuperior
injunctivefor relief and forplaintiffs’ petition declaratory judgment

failure to state a claim which relief could be Theupon granted. plain­
thattiffs the court’s conclusion the New Constitu­appeal Hampshire

dutytion no on the State to the schools.imposes support public We
II,that'part dutyhold article 83 a on the State to aimposes provide

inconstitutionally adequate everyeducation to educable child the
schools in New topublic Hampshire guarantee adequateand fund­

we reverse and remand for furthering. Accordingly, proceedings
consistent with this opinion.

The are five school districts fiveplaintiffs “property poor” and
school children and five one from each of the school dis-taxpayers,

a inThey declaratorytricts. filed for sixpetition judgment alleging,
counts, that system bythe which the State finances education vio-

(1) (2)inlates the New Constitution: counts and that theHampshire
opportunities equitably amongfails to educational itsspreadState

education, II,inadequately partstudents and fund both violation of
(3)83; statutes,that foundation aid througharticle the RSA 198:27
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(1989), unconstitutionally public by33 restrain State aid to education
(4) (5)State assistance at and that both thecapping eight percent;

State school finance and thesystem denyfoundation aid statutes
(6) that onplaintiffs equal protection; heavyand the reliance prop-

taxes to inerty publicfinance New schools results anHampshire
unreasonable, indisproportionate, and burdensome tax violation of

II, article 5 of thepart State Constitution.
II, 83,Part article inadopted part1784 as of this State’s Constitu-

tion, stated:originally

83. [Encouragement of Literature . . Knowledge“[Art.] .]
and learning, generally diffused athrough community, being
essential to preservationthe of a free andgovernment;
spreading the and ofopportunities advantages education
through the various of the con-parts country, being highly

end;promoteducive to this it shall be ofduty legisla-the the
tors and inmagistrates, all future periods of this
government, to cherish the interest of literature and the sci-
ences, schools,and all seminaries publicand to encourage
private institutions, rewards,and public and immunities for

arts,the promotion sciences, commerce,of agriculture,
trades, manufacturers, and natural ofhistory the country;
to countenance and theinculcate of andprinciples humanity

benevolence,general andpublic private charity, industry
and economy, honesty and punctuality, sincerity, sobriety,

affections,and all social sentiments,and generous among
the people.”

The provision was amended in prohibit1877 to money byraised taxa-
tion from being used by religious inagainschools and 1903 to add
language concerning control of corporations and monopolies.

The trial court granted the defendants’ motion to dismiss each of
the six counts. Its order states in part:

“New Hampshire’s ofEncouragement Literature Clause
contains no language regarding equity, oruniformity, even

ofadequacy Thus,education. the New Hampshire Constitu-
tion imposes no qualitative standard of education which

Likewise,must be met. the New ConstitutionHampshire
imposes no quantifiable education;financial duty regarding
there is no mention of or even offunding ‘providing’ or

education.‘maintaining’ The setonly ‘duty’ forth is the
amorphous ‘toduty cherish . . . public schools’ and ‘to en-
courage private and public Const., 2,institutions.’ N.H. pt.
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not man-2, hortatory,art. 83 isoflanguage pt.art. The83.
datory.

that the N.H.the Court findsthe foregoing,In view of
forth in countdutyno as setConst., 2, art. imposes83pt.

and ad-opportunitieseducationalspreadto equitablyone
and ade-two to equitablyforth in countor as setvantages
one andduty,a countsAbsent suchfund education.quately

whichuponfail to state a claimpetitionof the plaintiffs’two
musttherefore, counts beand bothcan granted,relief be

dismissed.”

that thedeterminationthat the trial court’swe concludeBecause
per-education sopublictoduty supportconstitutionalhad noState

five, will, thiswe atthroughcounts oneto dismissmeated its decision
II, imposesarticle 83partof whethertime, only questiontheaddress

have notsix, petitionersto count becausea duty. respectsuch With
claim, wein of theirsupporta recorddevelopan toopportunityhad

further consideration. Ourthe trial court for itsthat count toremand
com-the trial courttask, therefore, to determine whetherisnarrow

exists.dutyit that nowhen concludedlegalmitted error
constitution, thegivein our we willan article“In interpreting

electoratemust have had to thetheythatmeaningthe samewords
823, 826,State, 121v. N.H.cast.” Grinnellthe date the vote wason

omitted).(1981) so, mustIn we523, doing(quotation525435 A.2d
in the situation of the partiesasnearly possibleas“place [ourselves]

theirmade, maythat gather[we]time the instrument wasat the
the sur-used, in the oflightviewedlanguageintention from the

387,Thomas, 383,136 N.H.v.circumstances.” Warburtonrounding
omitted).(1992)495, (quotationA.2d 497616

chal-in decided casesyearshave recentstate courtsNumerous
edu-ofsystems financing publicgrounds,on constitutionallenging,

to this court becauseare of limited valueof those casescation. Most
dissimilar tolanguageat issue containprovisionsthe constitutional

those ex-different fromunder circumstancesadoptedours and were
Massachusetts, however, pre-in the 1780s.Hampshirein Newisting

earlyshares itsHampshirethat Newan Givenexception.sents
Massachusetts, much of our constitu-that we modeledwithhistory

earlier, that thefour andyearsMassachusettsbytion on one adopted
re-nearly provisiona identicalcontainsMassachusetts Constitution

thatgivento theeducation, weight interpretationwe givegarding
in v.McDuffy Secretarythe Judicial Courtby Supremeprovision of

Education, 545, 615 N.E.2d 516415 Mass.the Executive Office of
391,Thomas, at 616 A.2d at 500.(1993). 136 N.H.v.See Warburton
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II, toAn in article 83 isstarting point interpreting partobvious
words meant in 1784: “Encour­determine what the usedparticular

incentive; favour,orany practice,Incitement to actionagement:
SHERIDAN,countenance, T. A DICTIONARY OFGENERALsupport,”

English Language (Scolbar 1967);the 1780 Press “Literature:
letters,” id.; abroad,in wide­Learning; Spreadskill “Diffused:

area;a a wide of sub­spread; dispersed large covering rangeover
English Dictionary (2d 1989);ed. Sojects,” “Generally:Oxford

individual,” id.;as to include or Thatevery particular, every “Duty:
bound,”any obligationto which a man is natural or SHER­by legal

shelter, up,”IDAN “Cherish: To to to nurse SHER­supra; support,
n.17,IDAN See also 415 Mass. at 562 615 N.E.2d atsupra. McDuffy,

525 n.17.
clause,The of theEncouragement incorporatingLiterature sense

definitions,of thus knowledge learningthese declares that and
aspread through community are “essential to the of apreservation

free government,” opportunitiesand that the and advan-“spreading
free,tages of education” is a means to the end of apreserving dem-

ocratic duty ensuring peopleState. The of that the are educated is
“the and in all ofplaced upon legislators magistrates, periodsfuture

government,” dutythis and that allencompasses supporting public
schools:

“The breadth of the of these terms ...meaning (‘duty to
cherish’), with the endstogether articulated for which this

established,duty to cherish is thatstrongly support... the
... to cherish ... the‘duty public schools’ theencompasses

[State]____duty to education to ofprovide an the thepeople
is[I]t reasonable therefore to understand the to ‘cher-duty

ish’ schools as a topublic duty publicensure that the schools
achieve their object and educate the people.”

564,McDuffy, 415 Mass. at 615 N.E.2d at 526.

We do not construe the terms “shall dutybe the ... to cher­
inish” our constitution as a statement ofmerely aspiration. The lan­

commands, terms,guage in no uncertain that providethe State an
alleducation to its citizens and that it allsupport public schools.

Decisions of this court are consistent thiswith conclusion. See In re
(1974) (StateDavis, 242, 243, 151,114 N.H. A.2d318 152 Constitu­

tion “imposes upon government dutythe of for the educa­providing
citizens”); Jackson, 552, 553, 1021,tion of its v.State 71 N.H. 53 A.

(1902) (“the1022 injunction ‘to cherish the interest of literature’”
interest”);intended as “more than a mere sentimental Pe-Farnum’s
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(constitution(1871) to376, “enjoins duty”thetition, 378-7951 N.H.
public... as one of paramountin terms“comprehensiveeducate

Education, 296, 299, A.76 N.H. 82v. BoardFoggimportance”); ofcf.
trans­(1912) (where to173, 175 right State-providedstudent claimed

children,for education ofthat providingcourt notedportation,
schools, has alwaysmaintenance of beenpublicandthrough support

State). that the lan­suggestthe Toresting ongovernmental duty
constitutions, manyother States’mandatorynot becauseguage is

concrete,ours, tangibleafter contain moreyearsover 100drafted
of is an anal­supporteducation and quantityof ofqualitystandards

we cannot endorse.ysis
circumstances” at the time“surroundingof theAn examination

our conclusion that thesupportsalsoadoptedthe constitution was
understood the con-languagegeneral populaceframers and the

II, a on the State to educateimpose dutyin article 83 toparttained
v.Attorney-Generalschools. Seepublicthesupportits citizens and

(1943).513, Puritans who40, 43, A.2d 514 TheMorin, N.H. 3593
They emigratedcommitted to education.deeplyhere weresettled

next to this ... toreligion;their butenjoy propagateto and“chiefly
inBouton, The of EducationHistoryN.educate their children.”

HampshireBefore the NewA Discourse DeliveredHampshire:New
(1833) at the New Hamp-availableSociety (transcript3Historical

Puritans are credited withEnglandThe NewLibrary).shire State
our future educational de-that was valuable formost“contribut[ing]

have fi-in whichestablishing] practice principlesandvelopment,
States.” E.by our differentadoptednally generallybeen

(1919).15IN THE STATESCUBBERLEY, EDUCATION UNITEDPUBLIC
were1679, New and MassachusettsHampshire1641 andBetween

for the General Courta See Manualsingle province.united as
in(1891). enactedlaw on education wasEngland117 The first New

to read. See1642, taughtthat all children should bewhich ordered
1647,In ann.27, 615 N.E.2d at 529 n.27.415 Mass. at 570McDuffy,
in Newschools were establishedby publicact was whichpassed

n.28, at 529-30at 571 615 N.E.2d415 Mass.Hampshire. McDuffy,
that private propertylaw theexpressed principlesn.28. The 1647

schools, thattaxation for ofsubject support publicto publicwas
children,all and that the Stateforschooling providedwas to be

that these twosafely“It can be assertedcontrol education.would
educa­only1647 not newrepresentlaws of 1642 andMassachusetts

world, repre­that alsotheyin the butEnglish-speakingtional ideas
our American publicstones whichvery uponsent the foundation

Cubberley, Inat 18.suprahave been constructed.”systemsschool
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Portsmouth, Dover, and Exeter each contributed1669, the towns of
Bou-College.”a new edifice for Harvard“aid inmoney erectingto

for thethose towns as “needfulton, bydeemedat 10. Such wassupra
us, andamongreligious,both civil andknowledgeofperpetuating

omitted).Bouton, at 10 (quotationsupraour after us.”posterity
1680, it re-inprovinceaHampshire separateNew becameWhen

Inthen in existence.laws of Massachusettsenacted the education
therequiringenacted a law1693, Legislaturethe New Hampshire

rate assessment”equal“an andmoney bytowns’ selectmen to raise
of theand maintenanceon the inhabitants for the construction

Bush, His-a G.Sallary“and a to School Master.”allowingschools
tory Hampshire (1898); of10-11 see Lawsof Education in New

(1679-1702). A pen-1 Province Period 560-61Hampshire,New Vol.
supra.with the statute. Bushalty complywas for failure toprovided

1714, 1719,in 1721. Bush supra.laws were enacted andSimilar
householders orevery having fiftyThe law of 1719 townrequired

write,to andmore to a schoolmaster to teach children readprovide
householders, togrammar kept.and in town of 100 a school beevery

(1702-1745).2 336-37Hampshire,Laws of New Vol. Province Period
law,A to with the to befailing complywas to be assessed forpenalty

or this Pro-paid “towards the of Such School Schools withinSupport
The law 1721mayvince where there be most need.” Id. of stated:

the Towns within this Pro-Sundry“Whereas selectmen of
vince often to Grammar Schools for theirNeglect provide

Towns their Loose much of theirRespective whereby youths
Time, to the Hindrance ofgreat learning, Remedytheir For

itwhereof Be Enacted . . . That Not Each Townonly but
each parish within this Province of one HundredConsisting

ConstantlyFamilies shall be Provided with a Grammar
School____And or ...any Such Town Parish is Destitute[if]

month,of a Grammar School for the ofspace one the Select-
men ... shall forfeit... the of Twenty pounds EverySum for

Estates,to out of & toNeglect paidSuch be their own be
towards the the of the Pro-applyed Defraying Charges

vince[.]”
Id. at 358.

education,Although required publicthese laws the towns to fund
Governor in an toWentworth made clear address the Council Cham-

13, 1771,of the House of onAssembly, dutyber that the toApril
—educate remained with the State: and“Religion Learning, Obe-

Laws,todience the are so the & ofobviously Duty Delight Wise
mention,thatLegislators, justifies my yourtheir Reliance on whole
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inculcate, Effect,&being applied spreadInfluence to theirSupport
Wentworth,in Station of Life.” Governor Executive &ev’ry Papers

(1771). It is also from Governor Went-Correspondence apparent
Assemblyworth’s to the General on Decembersubsequent message

14,1771, that the local town officials had failed to meet their duties
the and that corrective action was theprior necessary byunder laws

State itself:
Considerations,other The of“Among important promoting

calls for The In-learning very obviously Legislative Care.
of our Laws for this must be toosufficiency present purpose,

evident, seeing your whollynine tenths of Towns are without
Schools, as muchvagrant foreignor have such Masters are

than for the most unknown in theirBeing partworse none:
& illiterate.”principles deplorably

Hampshire Papers (1764-1776).New Provincial Vol. VII 287
30,AssemblyThe General on December 1771:replied

to observe that we think it thatbeg very a’propos“We leave
have order of out theyou by your message plainly pointed

between Education & thenecessary good pros-[connection]
— they bystate of the for as the constitutionperous People

in certainlyhave a share the Governmt it is of importance
they part theyshould be able to sustain the are to bear with
honor to & with to the whichprosperitythemselves State

feasablywithout such an Education is But withouthardly
Excellency with a detail ofdetaining your long particulars,

yourit is with we observe the extensive care Excel-pleasure
lency people yourdiscovers for the welfare of the under

out different as theby pointing many thingsGovernmt
house,objects of their attention of the all whichproper they

necessary permitwill consider as other affairs will and do
after consultation.”theywhat shall deliberate

Id. at 290-91.
Against background, beganthis the constitutional convention its

that,indraftingwork the State Constitution 1781. The contention
State,inhistory publicthe extensive of education this thedespite

not thegeneral languageframers and did understand con-populace
II,in article to a on the toimpose duty supporttained 83 Statepart

and ensure an educated ispublic citizenry unconvincing.the schools
Indeed, in 1795 Gilman addressed the Senate and House ofGovernor

stating:Representatives,

by“The of Literature considered theencouragement being
ofimportantConstitution as one of the Duties Legislators
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of ato the preservationand as essentialMagistrates,and
attentionGovernment, the care andalways requirewillfree

of Legislature.”the
(1795). ToGilman, Correspondence&PapersGovernor Executive

replied:the House and Senatewhich
and incum-Literature is a sacred“The ofencouragement

a ConstitutionLegislature. PossessingtheDuty uponbent
of thethe broad basisuponof which is foundedGovernment

mankind, strongestwe feel on our thepart,natural ofrights
revere, cherish, it. aand to Withoutsupportto toobligation

throughof information diffused generallysharecompetent
the acquired rights,natural as well ascommunity,the the

necessarilythe social sub-compactand the duties to which
us, understood, and consequentlymustjects imperfectlybe

We shall there-neglected.will liable to be andpervertedbe
all measures to diffusecordially properfore most embrace

Information, toto Literature andpromoteandKnowledge
as the most direct and cer-Learningcherish seminaries of

Constitution,to thatposteritytain means to perpetuate
and ourGlory, Safety, Happiness.”which forms our our

as an indicationId. This statement has valuesignificant probative
II,was that article 83understanding partthat the contemporary

education and toa on the State to universalimposed duty provide
the schools.support

the factthe thatunpersuaded by argumentWe are State’s
in the firstthat no was at all for educationfunding providedState

that theafter ratification of the constitution demonstratesfifty years
II, onany obligationframers did not believe article 83 topart impose

Gifford, “Athe State to But see W. Colebrookprovide funding.
Up Hampshire” (1993) (resolution11 of Sen­Place Back of New

10,0007,1846, acres of land toJuly grantingate and House approved
sup­of “That local control and fiscalAcademy).trustees Colebrook

in our his­throughhas been or lesser measureport placed greater
the of thetory validity”on local does not dilutegovernments

theduty supportconclusion that the to the schools lies withpublic
Mass, 606, it is415 at 615 N.E.2d at 548. “WhileMcDuffy,State.

imple­within the of the to some of theclearly power delegate[State]
mentation of to local such does notduty governments, powerthe

byinclude to the ... the Consti­right obligation imposeda abdicate
tution.” Id.

duty having suggestedidentified that a exists andHaving
ofrightthe nature of that we the theduty, emphasize corresponding
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years Hamp­to its enforcement. For over two hundred Newcitizens
ofshire has its to for the educationrecognized duty provide proper

1647, compulsorythe in this Since education has beenchildren State.
recognizesin New and our constitution educa­Hampshire, expressly

conclude,system.tion as a cornerstone of our democratic We must
therefore, in a free education is at theHampshire publicthat New

Maurer,v.very right.least an substantive See Carsonimportant,
825, (1980);925, 931-32,120 424 830-31 Horton v. Mes­N.H. A.2d cf.

(1985).kill, 24, toright adequate195 Conn. 486 A.2d 1099 The an
the constitution is not based on the exclusivebyeducation mandated

individual, bya but rather is a held theparticular rightneeds of
the citizen has to enforcepublic duty. Any standingto enforce State’s

Education, 296,76 82 A. 173.this See v. Board N.H.right. Fogg of
not of the education mandated theparameters byWe do define the

is, instance,that in the first for the legislatureconstitution as task
of historical data which theuponand the Governor. There is a wealth

the choose to in the oflegislature may pursuitand Governor draw
more than three hundred from the 1647duty, spanning yearstheir

that be instructed “so far as bestatutory youths they maymandate
University,”fitted for the to more recommended standardsrecently

re-and such as the State of Education’s 1958practices Department
and Newport on Minimum Standards Recommended Practices for

The of LiteratureHampshire Secondary EncouragementSchools.
clause that a free is forexpressly recognizes government dependent
its on citizens who are able to in theparticipate intelligentlysurvival

economic, and social functions of our Thepolitical, system. duty
on the Theplaced encompasses cherishing publicState schools.the

constitution also that the and haveprovides legislature the Governor
arts, sciences,ofduty encourage promotion agriculture,a to “the

commerce, trades, manufacturers” and inculcate “the princi-[and]
benevolence,of andples humanity general public private charity,and

sobriety,and andindustry economy, honesty punctuality, sincerity,
affections, sentiments,and all social and thegenerous among peo-

CONST, II, necessaryN.H. art. 83. The education to meetple.” pt.
must, course,the to cherish schools of “be to theduty public adapted

(4various crises of human affairs.” M’Culloch v. 17 U.S.Maryland,
Wheat.) (1819) omitted).316, 415 (emphasis

the of our the constitu-complexities society today,Given State’s
tional extends mere and arithmetic. Itduty beyond reading, writing
also includes educational needed in soci-opportunities today’sbroad
ety to citizens for their role as and asprepare participants potential

in of ideas. Seattle Sch. Dist.competitors today’s marketplace Cf.
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(1978). We476, P.2d 71State, 2d 58590v. Wash.King Cty.No. 1 of
fulfill theirwilland the Governorlegislaturethat theare confident

of, appro-theandspecificsthedefiningtorespectwithresponsibility
education, knowledgethethrough publicmeans to providepriate

government.of a freepreservationto thelearning essentialand
consist-proceedingsfor furtherplaintiffs’ petitiontheWe remand

this opinion.ent with

remanded.Reversed and

J., retired, assign-Grimes, by specialsatThayer, sit; C.J. did not
490:3; all concurred.RSAment under
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J.) Thesuppress.motion tothe defendant’s{Gray, grantingCourt

a is-previouslyofficers’ failure to havetrial court ruled that police
of a searchthe commencementpresent uponsearch warrantsued

the reasons thatrights.constitutional Forthe defendant’sviolated
follow, and remand.we reverse

ofeveningin not On thedisputed.facts this case areThe essential
and a5, 1991, implementedpolice plannedNovember the Salem

at thefrom the defendantmarijuanaof worth ofbuy”“controlled $50


