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Belknap
No. 92-747

Doucette,Carmen theAdministratrix of Estate of
ReynoldsRobin Lee

v.

Town of Bristol a.&

30,December 1993

Mitchell, (CharlesNighswander, P.A.,Martin & of Laconia V.
brief,Moser on the and David S. Osman fororally), plaintiffs.the

Smith, (BartonUpton, Sanders & of Concord L. Mayer on the
orally), Bristol, Cleveland,brief and for defendant Town of and Wa-

Bass, P.A.,ters and of (WayneConcord C. D.Beyer and Mark Wise-
brief,man on the and Mr. Beyer fororally), defendant Town of

Plymouth.

Brock, defendants, (Bristol)C.J. The the Town of Bristol and
the Town Plymouthof (Plymouth), bring this interlocutory appeal to
resolve issues of tortmunicipal liability byraised the CourtSuperior

J.) in(McHugh, its orderreconsidering denying defendants’ motions
to dismiss. The following questions have been transferred to us:

“1. In an action thatalleging police failed to protect a per-
son from the violence of a party,third must the plaintiff al-
lege proveand either a statutory duty on the ofpart the

or apolice, special duty/special relationship between the po-
lice and the victim?
2. Is the special test,duty/special relationship recog-as
nized theby New Hampshire Supreme Court in Hartman v.
Hooksett, (1984)125 N.H. 34 and v. TownWeldy King-of
ston, (1986),128 N.H. 325 byaffected the erosion of sover-
eign inimmunity Manchester,Merrill v. 114 N.H. 722
(1974) and Dover v.City Imperial Casualty and Indem-of

(1990)?nity Company, 133 N.H. 109
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to arecognize3. the Court continuesAssuming Supreme
ele-special duty/special relationship requirement, what

in a failure-allege policements must the andplaintiff prove
claim?case in to on theto-protect prevailorder

validity special duty/spe-4. the continued of theAssuming
test,cial has the herein suffi-relationship plaintiff alleged

tocient facts to overcome the defendants’ motion dismiss?”

test, inas statedspecial duty/special relationshipanswer that theWe
dutyasTown and known thesupra, publicHartman v. Hooksettof

rule, immu-with the of common lawabrogation municipalconflicts
notTherefore, rule in this State. needlongerthe is no viable Wenity.

facts of this case in of our decision.lightaddress the particular
law on lia­municipalNewrecently HampshireWe have reviewed

will not the here. Seebility immunity, historyand and we repeat
585-87, 783,Somersworth, 583,137 N.H. 630 A.2dCitySchoff v. of

Co., 133(1993); v. & Indemn.City Imperial784-85 Dover Cas.of
(1990). In109, 112-15, 1280, nine­summary,N.H. 575 A.2d 1282-83

ex­municipal immunitywe common lawyearsteen abolishedago
judicialor and executivethe exercise of functionscepting legislative

Manchester, 722,Cityfunctions. v. 114 N.H.or Merrillplanning of
(1974). lia­729, 378, the law ofSubsequently, municipal332 A.2d 383

judicialin “a of decisionspatchworkand hasbility immunity evolved
585, at 784.Schoff,and 137 N.H. at 603 A.2dstatutory enactments.”

cre­as aRecently, “municipal immunity, judiciallywe concluded that
115,doctrine, Dover, 133 at 575longer Cityated no exists.” N.H.of

atA.2d 1283.
has in Hamp­the rule been addressed NewAlthough public duty
tort the has neverinvolving liability,shire cases rulemunicipal

in Thea decision of this court.served as the controlling principle
in in v. Hook­rule first New Hartman Townappeared Hampshire of

(1984). Hartman,sett, 34, as­125 480 12 In the plaintiffN.H. A.2d
dutyof the had apolice, peace,serted that the town as conservators

anof a in a State that causedpublic highwayto warn the defect
injured.in theplaintiff quotedautomobile accident which the was We

Columbia, 444inrule Warren v. Districtpublic duty promulgated of
(D.C. 1981)1A.2d as follows:App.

servants,“To a orliability municipalitysustain itsagainst
thedutythe must be more than a toduty owingbreached

must exist special relationshipThere a be-general public.
resultingand the in the cre-municipality plaintiff,tween the

to care for ofdutyation of a use due the benefit particular
classespersons or of persons.”
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Hartman, 36, (citations omitted).125 N.H. at 480 A.2d at 13 We ac-
circumstances,that certainknowledged a town may“[i]n be liable

injuries control,for onoccurring roads under its but not for injuries
on roads 37,over which it exercises no control.” Id. at 480 A.2d at 14.
Because the road where the accident occurred was a State highway

road,rather a townthan the town owed no toduty the general public
plaintiffor the to warn of on addition,defects that road. In there

were no “toallegations indicate that either the orpolice the town
assumed avoluntarily duty to the orgeneral public to the toplaintiff

warn of defects in State Id.highways.” Having found no duty, public
or special, we did not reach the public Therefore,ruleduty analysis.
although publicthe ruleduty Hartman,was introduced in the rule
was not to ournecessary holding.

Hartman,Two afteryears in v.Weldy Town 128 N.H.Kingston,of
325, (1986),514 A.2d 1257 we again considered the elements of a
negligence claim against a fortown the negligence of its police.
Weldy involved the actions of Kingston police officers after stopping
a car containing teenagers, including plaintiffs,the who had been
drinking alcohol. Following town police policy, the officers confis-

alcohol,cated the took identification from the driver and one pas-
senger, told the driver that the department of motor vehicles would
be notified of their illegal alcohol,oftransportation and allowed the

to ingroup leave the car. Later that evening, following more drinking
by the teenagers, crashed,the car injuring or thekilling plaintiffs. A

of themajority court held that RSA 180:2 required police to arrest
teenagers discovered illegally alcohol,transporting and that “[t]he
failure of the Kingston police officers to do so was a breach of the
statutory duty 331,of care.” Id. at 514 A.2d at 1260. Although the
statute provided a legally sufficient duty, the court also found a com-
mon law duty based upon police obligations to generalthe public:

“Moreover, that,we believe regardless of any statutory
induty, action accordance "withthe town’s policy was a viola-

tion of the common law ofduty due care. Police officers are
obligated to protect the general public, and reasonable pru-
dence dictates that teenagers illegally transporting alcohol
be detained.”

Id. The public duty rule played no in ourpart oranalysis holding.
The plaintiff raised the public induty rule Island Shores Estates

Condominium Concord,Assoc. v. City 300,136 N.H. 615 A.2d 629of
(1992), requesting that we reject the inrule order to preserve the
cause of action. The plaintiff alleged negligence by Concord’s Code
Enforcement Department in tofailing detect a ofmyriad flaws in
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unitsissuing occupancy.units and in certificates of Thecondominium
association,to of the and the inade-plaintifflater sold memberswere

units their “resultant harm.”of the soon caused owners Wequacies
reject duty rule,to therequest public againthe plaintiff’sdeclined

that no duty existed:finding
one,an but aduty interesting duty“The ispublic debate

it aquestionexist before reach the of whether ismust we
duty. anyor a We do not reach issuesdutypublic private

the rule find the defendantpublic duty because weinvolving
duty protect plaintiff.”no to thehad

304, that plaintiff’s “privateat 615 A.2d at 631. We concluded theId.
unrelated to of the munici-purposeconsiderations are thebusiness

andsettingmust remain focused on enforc-whichpality’s inspection,
atthe of structures.” Id.safetystandards to ensureing sufficient

at of the claims.307, plaintiff’s615 A.2d 633. We affirmed dismissal
thattook the the casespecial positionthe concurrenceAlthough

doctrine,the rule the de-public dutyhave been decided undercould
thatof the court did not reach issue.cision

Somersworth,in v. werecently, Cityand mostFinally Schoff of
by citya to them thealleged dutythat the had owedplaintiffsfound

(1982), for a“permits municipality’s231:92 which suitbased on RSA
in areasinstall and of dan-signage guardrailsfailure ‘to sufficient

588,137 N.H. at 630 A.2d at 786Schoff,embankments.’”gerous
(1982)).(1993) suit reliedplaintiffs’RSA 231:92 Had the(quoting

(1982), “is a andgeneralon 231:2 which controlsolely simplyRSA
statute, dutycreate a on mu-. . . and as such does notmaintenance

for of individual trav-to maintain the benefithighwaysnicipalities
rule. Id. Onceelers,” by dutyit would have been barred the public

however, theupon statutory duty,our rested a anddecisionagain,
analysisrule was essential to our orpublic duty holding.not

in the context tortdutynot the rule ofpublichave addressedWe
State, of ordinarythe instead onagainst relying principlesclaims

See, N.H. Transportation,v. 136e.g., Dept.Calirinegligence. of
(1993).606, Therefore, employee may620 A.2d a StateN.H. 1028

the afor the on ofliability negligent performanceincur State based
a and the wouldduty municipal employee municipalitywhilepublic

Different treatment ofpublic dutythe of the rule.enjoy protection
byis not the dif­municipal entirely explainedand tort claimsState

have noted sig­in the status of the entities. We theference immune
sovereign immunitythe doctrine oflegalnificant difference between

of which we have“judge-made municipal immunity,”the ruleand
LaRoche, Doe, 562, 567, 1297,v. 134 N.H. 594 A.2dAdm’rabolished.
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282, 285-86340, 345, A.2dState, 341115 N.H.(1991); v.Sousa1301
to theasimmunity(1975). sovereignpreservedwe haveAlthough

Seestatute.immunity byitswaivedState, has partiallythe State
is1992). immunitysovereignextent thatTo the(Supp.541-B:14RSA

formunicipalitiestoin a similarwaived, positionthe State stands
publicof theprotectionpossiblefor theliability, exceptpotential

1992).See, (Supp.541-B:19RSAduty e.g.,rule.
public dutytheuponmade a decision basedhave notBecause we

inof the rule. Courtsthe effectsrule, not demonstrateour cases do
excep­rule and itsdutythe publicfound thathavejurisdictionsother

re­inequitableandconfusion, analyses,torturedlegaltions cause
(Colo.152,Cain, P.2d 159See, Leake v. 720e.g.,in practice.sults

496, 499, 610 N.E.2dCommonwealth, 414 Mass.1986); W. v.Jean
526, 540, 247Milwaukee, 74 2d(1993); Wis.305, Cityv.Coffey307 of

(1976). pub­that therecognizedcourts have132, 139 SeveralN.W.2d
that aduty somunicipalofconceptrestricts theduty unfairlylic rule

Commercial Car­a owed to none. Seedutyto all becomesduty owed
(Fla. 1979);1010, 1015371 So. 2dCounty,v. Indian RiverCorp.rier

(La.1, 1989); v. Common­Roberts, 2d 7 Jean W.v. 556 So.Fowler
509, 610 N.E.2d at 313.wealth, 414 Mass. at

case, relationshipto examine theIn we are askedthe present
immunity.ofabrogation municipalrule anddutythe publicbetween

offers adecisions, duty rulepublicin our thepreviousdescribedAs
if the dutymunicipal negligenceto ofallegationsdefensecomplete

ratherto the general publicviolated was owedto have beenalleged
a Thegroup.or as a member ofindividuallyplaintiffthan to the

defendant, therefore, the oweddutyrestrictsof a municipalstatus
actors, incur obli­maywho also broadactors and Stateprivatewhile

providedThe protectionnot the samegiven protections.aregations,
limitation on lia­as “arule has been describedby public dutythe

liability.”from Is­a “immunemunicipalityand asbility” rendering
631,303, 309, A.2d at 634.Estates, 136 N.H. at 615Shoresland

con­impermissiblythe rulepublic dutywe hold thatConsequently,
inimmunitylaw thismunicipalof commonabrogationflicts with the

a defenseState, and, therefore, recognized againstno belongerwill
with deci­Our decision is consonantmunicipal negligence.claims of
rule to bedutyin that have found thejurisdictions publicsions other

See, Adamsimmunity. e.g.,of common lawinconsistent with abolition
(Alaska 308,1976); State, Ariz.State, 235, 244 Ryan v. 134v. 555 P.2d

159;597, (1982); Cain, at Com­310, Leake v. 720 P.2d656 P.2d 598
Commonwealth, 414Carrier, 1015; v.mercial 371 2d at Jean W.So.

312; Omaha, 222508-09, at v.Maple Cityat 610 N.E.2dMass. of
(1986);301-02, 254, 260 Schear v. Board293, 384 N.W.2dNeb. of

728, (1984);BrennenCom’rs, 671, 676, P.2d 731101 N.M. 687County
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719, (1979);401, 411, 724285 Or. 591 P.2d DeWaldCity Eugene,v. of
1986).State, 643, (Wyo.v. 719 P.2d 653
rule, poten-the we are mindful of thepublic dutyAs we discard

functions.municipalincurred Citiestially obligations throughbroad
been, now, guarantors publicnot and are not ofand towns have

action,decision not add causes ofand welfare. Our doespeace, safety
believe, liabilityit thenor, potentialdoes increase ofsignificantlywe

Instead, ofanalysis municipal negli-return themunicipalities. we
inpreviouslyhave been Mer-to which establishedgence principles

Manchester, and statute.byrill v. City of

allegemust andclaiming municipal negligencePlaintiffs
“a a care byof breach of of thenegligence: dutythe elementsprove

injury.”causes thedefendant, plaintiff’s Weldy,proximatelywhich
330, that term ‘duty’128 N.H. at 514 A.2d 1260. We have said “[t]he

thepolicy determiningto attention on the issues scopeserves focus
Estates,the Islandrelationship parties.”of the between Shores 136

304, to owed aduty by municipality,at 615 A.2d at 632. As theN.H.
one, theduty plaintiff’sa and asks whetherlegalof isconcept“[t]he

theto con­legal protection againstinterests are entitled defendant’s
omitted).at existence of aId., (quotationsduct.” 615 A.2d The631

risks, ifon any,circumstances whatduty “dependsunder particular
James, 579, 583,v. 134 N.H.reasonablyare foreseeable.” Goodwin

(1991). of a owed to a is not504, duty plaintiff595 A.2d 507 Breach
unless the breach causes or contributes tonegligenceactionable

R.R.,Boston & 107injury. Murraycause v. Maineplaintiff’sthe
(1966).66, on the367, 374, 224 A.2d 72 Causation “focuses me­N.H.

that causation in fact.” Islandcompriseschanical of eventssequence
Estates, 304, 615 at one considers136 N.H. at A.2d 632. WhenShores

of duty legalthe and causation aremunicipal liability, concepts
together.and must considered Id.closely related be

a sufficientthat of will continue to beexpect proof negligenceWe
worthyand towns to suits fromagainst separatetest of claims cities

itAs we leave tolong preference,merit. has been ourthose without
toto enact measures munici-legislature appropriate protectthe

Manchester, 730,atv. 114 N.H.necessary. Cityif Merrillpalities, of
A.2d at332 384.

case,raised in have made nolegalIn the issue this weresolving
the thesufficiency plaintiff’sof ofevaluation or determination

further pro-to the court forsuperiorclaims. case is remandedThe
with our decision.ceedings consistent

Remanded.

All concurred.


