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tion of a funding formula and an amendment procedure. In light of
this background, we cannot say that the requisite rational relation-
ship is lacking in this case.

Il The same analysis and result applies to the petitioners’ com-
plaint that equal protection is somehow denied by the two-thirds ma-
jority voting requirement standing alone. The experience of our
government, as reflected in our statutory history of two centuries,
points to the reasonableness of requiring a super majority when mat-
ters of substance, such as borrowing capital over a long term period
by issuing bonds, see RSA 33:8 (Supp. 1992), or amending our Con-
stitution itself, see N.H. CONST. pt. I, art. 100, are before the voters.
The two-thirds majority voting requirement to amend the articles of
agreement of the KRSD stands on no less strong footing and clearly
meets the rational relationship test. See LeClair v. LeClair, 137 N.H.
at 223, 624 A.2d at 1356.

Affirmed.

JOHNSON AND THAYER, JJ., did not sit; the others concurred.
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Jeffrey R. Howard, attorney general (Donald Feith, senior assist-
ant attorney general, on the brief), by brief for the State.

James E. Duggan, chief appellate defender, of Concord, by brief
for the defendant. -

Brock, C.J. The defendant, Sean Collins, was convicted of ag-
gravated felonious sexual assault, RSA 632-A:2 (1986 & Supp. 1992),
after a jury trial in the Superior Court (Manias, J.). The defendant
was the subject of two indictments for aggravated felonious sexual
assault; one indictment was dismissed by the court at the conclusion
of the State’s case. The sole issue for our consideration on appeal is
whether the trial court erred in denying the defendant’s motion for
mistrial. We find no error and affirm.

The defendant allegedly assaulted a female undergraduate at the
New Hampshire Technical Institute on the evening of September 24,
1990. The two indictments alleged aggravated felonious sexual as-
sault by penile and digital penetration, respectively. At trial, at the
conclusion of the State’s case, the defendant moved to dismiss the
indictment alleging digital penetration. The trial court, finding that
no evidence of digital penetration had been introduced, granted the
motion.

The defendant then moved for a mistrial, which was denied, and
the jury found him guilty on the remaining indictment. He argues
that the jury’s knowledge of the dismissed digital penetration indict-
ment created “unfair prejudice.” He claims that the “jury was never
instrueted to ignore what evidence there was of digital penetration
or even the existence of that indictment” after dismissal of the in-
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dictment. The defendant concludes that he was unfairly prejudiced
by this and that the motion for mistrial should have been granted.

Il As a preliminary matter, we address the trial court’s alleged
failure to instruct the jury properly. With regard to the defendant’s
claim that the court failed to instruct the jury to ignore evidence
concerning digital penetration, the trial judge specifically found that
no such evidence had been introduced. Based on our examination of
the record, we agree. Obviously, there is no requirement that a jury
be instructed to ignore non-existent evidence. As for the defendant’s
further claim that the jury was not instructed to ignore the existence
of the digital penetration indictment, the defendant never objected
to the instructions that were given to the jury concerning the dis-
missed indictment. In the absence of such an objection, the issue is
not preserved for appeal. State v. McLaughlin, 135 N.H. 669, 671,
610 A.2d 809, 810-11 (1992). In any event, the defendant’s claim is
totally without merit. The trial court twice instructed the jury that
the indictment was withdrawn from their consideration and that
they were to consider only the indictment alleging penile penetra-
tion.

BB We next consider the defendant’s argument that the trial
court erred in denying his motion for a mistrial because dismissal of
the digital penetration indictment created a risk of prejudice. The
basis for granting a mistrial is the existence of some circumstance
indicating that justice may not be done if the trial continues to a
verdict. State v. Sammataro, 135 N.H. 579, 582, 607 A.2d 135, 136
(1992). To justify a mistrial, the circumstance must constitute an ir-
reparable injustice that cannot be cured by jury instructions. 7d. Be-
cause the trial court is in the best position to measure prejudicial
impact, it has broad discretion to decide whether a mistrial or other
remedial action is necessary. Id. Absent an abuse of that discretion,
we will not overturn the trial court’s decision. State v. Ellison, 135
N.H. 1, 4, 599 A.2d 477, 480 (1991).

BB The defendant contends that the jury’s knowledge of the
dismissed indictment was equivalent to knowledge of evidence of
other similar crimes. He argues that this evidence was inherently
prejudicial, citing Ellison, 135 N.H. at 4, 599 A.2d at 479 (“Prejudice
is inherent in evidence of other, similar crimes committed by a de-
fendant.”). In granting the defendant’s motion for dismissal of the
indictment, however, the trial court found that no evidence concern-
ing digital penetration had been introduced. Further, the trial court
properly instructed the jury that the indictment itself “is not evi-
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dence of guilt” and that the jury “must not consider the indictment
as evidence of guilt of the defendant.” See N.H. CRIMINAL JURY IN-
STRUCTIONS 1.02 (1985); United States v. Interstate Engineering
Corporation, 288 F. Supp. 402, 409 (D.N.H. 1967) (jury charge); cf.
Moody v. Cunningham, 127 N.H. 550, 554, 503 A.2d 819, 821 (1986).
We presume that instructions are followed by the jury. State ».
Hunter, 132 N.H. 556, 561, 567 A.2d 564, 568 (1989). Consequently,
the mere reading of the digital penetration indictment at the begin-
ning of trial does not support the defendant’s claim that the jury
heard evidence of other similar crimes. This is not a case in which the
jury has been improperly exposed to testimony concerning a defend-
ant’s prior criminal acts, similar to the acts charged. See State v.
Woodbury, 124 N.H. 218, 221-22, 469 A.2d 1302, 1304-05 (1983) (mis-
trial required when jury exposed to inadmissible evidence of an iden-
tical charge previously filed against the defendant); State w.
LaBranche, 118 N.H. 176, 179, 385 A.2d 108, 110 (1978) (mistrial
required when jury exposed to inadmissible testimony concerning a
pending, untried indietment and “could easily discern that the de-
fendant was allegedly culpable for other instances of criminal con-
duct closely related to the charge before it”); see also Sammataro,
135 N.H. at 583, 607 A.2d at 136.

The defendant’s contention that consideration by the jury of the
one remaining indictment was improper is disingenuous; he appar-
ently saw no inherent prejudice in the two indictments proceeding to
the jury. The defendant does not argue that the trial court should
have severed the two indictments, rather than try them together.
Nor does the record indicate that the defendant moved to have the
indictments severed prior to trial. See LaBranche, 118 N.H. at 178-
79, 385 A.2d at 110 (severance of two indictments, one charging at-
tempted aggravated felonious sexual assault and one charging ag-
gravated felonious sexual assault on the same person but at a
different time, was proper in order “to reduce the inherent dangers
of the prejudicial effect two charges of this nature might carry”).

Il Finally, the defendant argues that a mistrial was required be-
cause the “State knew from the start that there was no evidence of
digital penetration.” We disagree. There is nothing in the record to
indicate that the State knew before trial that it would not be able to
prove the charge of digital penetration.

On the facts of this case, we fail to see how the dismissal for lack of
evidence of an indictment alleging criminal activity contem-
poraneous with and closely related to that alleged in a companion
indictment caused prejudice to the defendant. We are satisfied on the
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trial record as a whole that the jury’s knowledge of the dismissed
digital penetration indictment did not entitle the defendant to a mis-
trial. We find no error in the actions of the trial court.

Affirmed.
All concurred.
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