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In oflightprocedure.formula and an amendmentfundingtion of a
the rational relation-say requisitewe cannot thatbackground,this

in this case.ship lackingis

com­petitioners’result to theanalysis appliesThe same and
ma­byis somehow denied the two-thirdsequal protectionthatplaint

of ourexperiencealone. Thevoting requirement standingjority
centuries,historyin our of twostatutoryas reflectedgovernment,

mat­majorityof a whenrequiring superto the reasonablenesspoints
substance, periodover a termborrowing capital longters of such as

1992),bonds, see 33:8 or our Con­by (Supp. amendingRSAissuing
II, 100,itself, art. are before the voters.pt.stitution see N.H. Const.

to amend the articles ofmajority voting requirementThe two-thirds
of stands on no less andagreement strong footing clearlythe KRSD

LeClair,the rational test. See v. 137 N.H.relationshipmeets LeClair
223,at 624 A.2d at 1356.

Affirmed.

Thayer, JJ., sit;Johnson and did not the others concurred.
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(Donald Feith, assist-Howard, seniorattorney generalR.Jeffrey
brief), brief for the State.byant on theattorney general,

defender, Concord, byof briefappellateE. chiefDuggan,James
■for the defendant.

Collins, ofBrock, defendant, ag-was convictedC.J. The Sean
(1986 1992),assault, Supp.RSA 632-A:2 &felonious sexualgravated

J.).(Manias, The defendantin CourtSuperiorafter a trial thejury
sexualfor felonioussubject aggravatedwas the of two indictments

at conclusionassault; by the court theone indictment was dismissed
on isappealThe sole issue for our considerationof the State’s case.

in the defendant’s motion fordenyingtrial court erredwhether the
affirm.mistrial. find no error andWe

at theassaulted a female undergraduateThe defendant allegedly
24,the ofevening SeptemberNew Technical Institute onHampshire

felonious sexual as-alleged aggravated1990. The two indictments
trial, at theAtrespectively.sault andby penile digital penetration,

thecase, the defendant moved to dismissof the State’sconclusion
court, thatfindingThe trialpenetration.indictment alleging digital

introduced, thegrantedhad beenpenetrationno evidence of digital
motion.

denied,mistrial, andfor a which wasThe defendant then moved
Heremaining argueshim on the indictment.jury guiltythe found

indict-digital penetrationof the dismissedjury’s knowledgethat the
“juryHe claims that the was neverment created “unfair prejudice.”

of digital penetrationto evidence there wasignoreinstructed what
in-after dismissal of theexistence of that indictment”or even the
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unfairly prejudicedthat he wasThe defendant concludesdictment.
granted.for should have beenthat the motion mistrialthis andby

matter, trial court’s allegedwe address theAs a preliminary
to the defendant’sregardjury properly.failure to instruct the With

evidencejury ignoreinstruct the tothat the court failed toclaim
found thatjudge specificallythe trialconcerning digital penetration,

our ofintroduced. Based on examinationno such evidence had been
record, juryis no that aObviously, requirementthereagree.the we

evidence. As for the defendant’sinstructed to non-existentignorebe
to the existenceignorewas not instructedjuryfurther claim that the

indictment, objectedthe defendant neverdigital penetrationof the
dis­jury concerningto the thegivento the instructions that were

an the issue isobjection,In the absence of suchmissed indictment.
669, 671,v. 135 N.H.McLaughlin,not for Statepreserved appeal.

(1992). event,809, the defendant’s claim isanyA.2d 810-11 In610
jurytwice instructed the thatwithout merit. The trial courttotally
and thatwithdrawn from their considerationthe indictment was

alleging penile penetra­to consider the indictmentthey onlywere
tion.

that the trialargumentnext consider the defendant’sWe
in his motion for a mistrial because dismissal ofdenyingcourt erred

created a risk of Thepenetration prejudice.the indictmentdigital
for a mistrial is the existence of some circumstancegrantingbasis

not done if the trial continues to aindicating justice maythat be
Sammataro, 579, 582, 135,v. 135 N.H. 607 A.2d 136verdict. State

(1992). mistrial, ir­To a the circumstance must constitute anjustify
instructions. Id. Be­injustice by jurythat cannot be curedreparable

trial is in the best to measureposition prejudicialcause the court
it to a mistrial or otherhas broad discretion decide whetherimpact,

discretion,Id. an ofnecessary.remedial action is Absent abuse that
Ellison,we will not overturn the trial court’s decision. State v. 135

(1991).477,1, 4,N.H. 599 A.2d 480

ofjury’s knowledgeThe defendant contends that the the
knowledgeindictment was to of evidence ofequivalentdismissed

this wasargues inherentlyother similar crimes. He that evidence
Ellison, 4,N.H. at A.2d at 479citing (“Prejudice135 599prejudicial,

other,inherent in of similar crimes committed a de­byis evidence
fendant.”). In the defendant’s motion for dismissal of thegranting
indictment, however, that nothe trial court found evidence concern­

Further,had been introduced. the trial courting digital penetration
instructed the that the indictment itself “is not evi-properly jury
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of guilt” jurydence and that the “must not consider the indictment
Jury In­as evidence of of the defendant.” See N.H. Criminalguilt

(1985);structions 1.02 United States v. Interstate Engineering
(D.N.H. 1967)402,F. 409Corporation, (jury charge);288 Supp. cf.

(1986).550, 554, 819,Moody v. 127 N.H. 503 A.2d 821Cunningham,
that v.presume by jury.We instructions are followed the State

(1989).Hunter, 556, 561, 564, Consequently,132 N.H. 567 A.2d 568
the mere of the indictment at thereading digital penetration begin­

of trial does not the defendant’s claim that thening support jury
heard evidence of other similar crimes. This is not a case in which the

has to a defend­jury improperly exposed testimony concerningbeen
acts,ant’s criminal similar theprior charged.to acts See State v.

(mis­(1983)218, 221-22, 469 1302, 1304-05124 N.H. A.2dWoodbury,
trial required jurywhen to inadmissible evidence of an iden­exposed

defendant);tical charge previously againstfiled the State v.
(1978) (mistrialLaBranche, 176, 179, 108, 110118 N.H. 385 A.2d

required jurywhen to inadmissible aexposed testimony concerning
pending, easilyuntried indictment and “could discern that the de­

allegedlyfendant was for other instances of criminal con­culpable
it”); Sammataro,duct related to theclosely charge before see also

583,at135 N.H. 607 A.2d at 136.
The that by jurydefendant’s contention consideration the of the

one indictment wasremaining improper appar-is hedisingenuous;
ently saw no inherent in the two indictments toprejudice proceeding

jury.the The defendant not that the trial courtarguedoes should
indictments,have severed the rather than try together.two them

Nor does the record indicate that the defendant have themoved to
LaBranche,indictments severed to trial. See N.H. at 178-prior 118

(severance79, indictments,385 A.2d at 110 of two one at-charging
felonious sexualtempted aggravated ag-assault and one charging

felonious at agravated personsexual assault on the same but
time,different in “toproperwas order reduce the inherent dangers

of the ofprejudicial charges might carry”).effect two this nature

the that aFinally, argues requireddefendant mistrial was be­
cause the “State knew from the start that there was no evidence of

indigital penetration.” disagree. nothingWe There is the record to
indicate that the State knew before trial that it not towould be able
prove charge digitalthe of penetration.

case,On the facts of this we fail to see how the dismissal for lack of
of an activityevidence indictment criminal contem-alleging
with related that in aporaneous closely alleged companionand to

indictment caused to the defendant. are satisfied on theprejudice We
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of thejury’s knowledgea whole that the dismissedtrial record as
the defendant to a mis-indictment did not entitledigital penetration

in of the trial court.trial. find no error the actionsWe

Affirmed.
All concurred.
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