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Brooks, Vitt, (W.E.McNally, Whittington, Platto & of Hanover
Whittington TV and Douglas brief,S. Moore on the and Mr. Whit-
tington orally), for the plaintiff.

(EdwardSulloway Hollis,& of Concord M. & a. on theKaplan
brief, Mr.and Kaplan orally), for the defendants.

Thayer, J. defendants, Christie,The Dean,Peter L. Robert C.
Jr., and Verax Corporation, a inappeal jury verdict this contract and
tort action ofarising out their employment relationship with the
plaintiff, Philip G. ThePhillips. plaintiff the trialcross-appeals
court’s entry of affirm.judgment. We

aFollowing trial in the (Smith,CourtSuperior J.), the jury re-
turned verdicts for the plaintiff $534,600,totalling which the trial
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$200,000. The al-appeal,at defendantsenteredsubsequentlycourt
(1) trial court in defendantdenyingthe erredleging following:the

(a)summaryfor because de-judgmentmotionCorporation’sVerax
to act on behalf ofauthoritylackedfendants Dean and Christie

(b) no evidence that thepresentedthe plaintiffCorporation,Verax
(c)and the statute ofagreement,had anactually employmentparties

reliance or consideration barreda of detrimentalfrauds and lack
(2)contract; inthe court erred thealleged denyingrecovery on the

notwithstanding the verdict be-judgmentmotion fordefendants’
on thenot to his detriment defendants’relydidplaintiffcause the

no of re-proofand offeredmisrepresentationsfraudulentallegedly
(3) its by barringand the court abused discretionliance damages;

he to a discov-a witness unless submittedtestimonythe of defense
plaintiffbefore Thetestifying.hoursery deposition twenty-four

$200,000,forjudgmentcourt’s of ratherentrythe trialcross-appeals
$534,600 awards, thatjury’s arguingfor sum total of thethan the

evidence.by independentandseparate supportedeach award was
CorporationDefendant VeraxThe relevant facts are as follows.

(Verax) and, to thisduring spanin 1979 the time relevantwas formed
Asmanufacturinga thiscase, pharmaceutical process.it patented

commercialized, frequently soughtnot Veraxyethad beenprocess
1986,its In Verax’soperations. earlysupportinfusions of tocapital

with a venturenegotiations private capitalconductedmanagement
in for the issu-capital exchangefor a substantial investmentgroup

new control ofmajorityof shares to the investorsgiveance sufficient
30, 1986, finalizedthis million transaction wasAprilOnVerax. $5.4

time defendant Deanperiod,the relevantThroughoutand closed.
Verax, Christiethe of and defendantserved as chairman of board

president.was
1983,in scientificjoined rising throughThe Verax theplaintiff

a of thedepartmentto head of the science and memberranks become
According to the defendantsmanagement plaintiff,team.senior

ina with thevariety agreements plaintiff,made ofDean and Christie
with theon the behalfcommitting negotiate plaintiff’stoessence

pack-in to a substantial equityordercapital group provideventure
1986,In Marchof the deal.part anticipatedfor the asage plaintiff

however, Christie that he hadthe learned from defendantplaintiff
in deal. After thethefully equity participationnot been included

that haddefendant Dean heplaintiff30th the informedApril closing,
Thein aobtaining equity package.to assist him fairretained counsel
that1986 under circumstancesMay disputedleft inVeraxplaintiff

in appeal.to before us thisnot the issuesare relevant
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action, ofplaintiffThe then initiated this breachoriginally alleging
Verax,contract and latermisrepresentation against defendant

amending his to ofcomplaint misrepresentationinclude counts
defendants,all three breachagainst duty againstof defend-fiduciary

Christie,and promissory againstants Dean and defendantestoppel
soughtDefendant on both ofsummaryVerax. Verax countsjudgment

J.)(Morrill,complaint. Superiorthe The Court denied theoriginal
inmotion September 1989.

trial,toPrior the moved in limine to bar the ofplaintiff testimony
Verax,a witness to whichpotential for Sheridan the defend-Snyder,

J.)Inobjected. order, {Smith,ants his final Trialpretrial Judgethe
thegranted immediatelymotion. The defendants moved for recon-

reconsideration,sideration. On trialthe court ruled that Snyder
could sotestify long appearedas he for a at leastdeposition twenty-

infour hours trialadvance of his The court totestimony. agreed sus-
the trial forpend twenty-fourthose hours to allow the todeposition

be transcribed. The defendants were unable aproduce Snyderto for
notdeposition, Snyderand permitted testify.was to

1991,In jury $200,000November the ofreturned verdicts on the
misrepresentation Dean, $80,000count on theagainst breach of con-
tract claim against Verax, $84,866 on the promissory estoppel count

Verax, $84,866against $84,868and and Christieagainst and Dean
on ofrespectively the breach fiduciary duty count. The defendants

for amoved judgment thenotwithstanding verdict. The trial court
denied this motion and entered judgment for the inplaintiff the

$200,000.ofamount The defendants then brought this appeal, and
the plaintiff cross-appealed.

I. Summary Judgment

We first consider whether the trial court improperly denied
defendant Verax’s motion for summary on thejudgment plaintiff’s
contract claim against it. trial“[T]he court must grant summary

when itjudgment finds no genuine fact,issue of material after con­
thesidering affidavits otherand evidence in apresented light most
tofavorable the ..non-moving party, . and the movingwhen isparty

to judgmententitled as a matter of law.” v.Heaton Boulders Proper­
ties, Inc., 335, (1989)330, (citations132 N.H. 566 1127,A.2d 1130
omitted). The party opposing summary mustjudgment forthput

oath,contradictory evidence under to“sufficient... indicate athat
genuine issue of fact soexists that the party should have an oppor­

thetunity proveto fact at trial. All reasonable doubts should be re­
againstsolved the movant.” Dolan v. Maple Health CareLeaf

Center, Inc., 424, 425, (1979).119 196,N.H. 402 A.2d 197
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A. Apparent Authority

thatprovefirst that the could notplaintiffThe defendants contend
himgrantto enter into a contract toan intentionVerax manifested

there no thatproofin because wasequity companyan interest the
or to enter intoapparent authorityhad actualDean and Christie

notplaintiff allegeon behalf. Because the didsuch a contract Verax’s
enter the contractactual to intoauthoritythat Dean or Christie had

limit theVerax, judge’swill our to trial deter-inquiryof weon behalf
authority.of fact as to apparentmination that a issue existedgenuine
Council,decision in DanielrelyThe on our Websterdefendants

Association, Inc., 129Inc., N.H.America v. St. JamesBoy Scouts of
(1987), lacked681, to that Dean and Christieprove533 A.2d 329

Council, that aIn we heldauthority. corpo-Daniel Websterapparent
itselfauthority when “the socorporationrate officer has apparent

agent]to thatparty corporation’sas indicate a third [theacted to
to enter a contract on theauthority [corpo-the intowas vested with

683, A.2d also that appar-Id. at 533 at 330. We heldbehalf.”ration’s]
the generalif conduct conforms withauthority agent’sent exists the

of “in line of business.” Id.custom thatagents

assert it was corpo­in the instant case thatThe defendants
the ofDean to seek theirapprovalrate for and Christiepractice

take,tothey proposedfor actions that Veraxanyof directorsboard
therefore, haveand, person possiblyno reasonable could believed

to into aauthority bindingthe enterapparentthat defendants had
theon behalf of Theagreement corporation.equity participation

intypicalthat was of close thatcorporationscounters Veraxplaintiff
officers, Christie,and often made deci­corporateDeancorporateits

toapproval only stamp”board “rubberinformally, seekingsions
that thererequirementhave that be atheir actions. We held “[a]

may undulyconsideration for stock be technical----formal tender of
wherecorporation,true in context of a close theespeciallyThis is the

inmanagement tends to result infor-of andownershipcoalescence
Miller, 26, 29,v. 118 N.H. 382 A.2dof Bielinskimality procedures.”

omitted).(1978) (citations357, agree with the trial359 We therefore
ofraised a triable issue fact.allegationsthat the plaintiff’scourt

a reasonable could indeedpersonBased on thesesolely allegations,
apparenthad to contract onauthorityinfer that Dean and Christie

Thus, judgmentof on this issuesummaryof the denialbehalf Verax.
proper.was
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B. Specificity Contract Termsof

We next address the defendants’ contention that summary
judgment should grantedhave been because the terms of the alleged

made topromises plaintiffthe were not sufficient to support a finding
“that a contract Anwas formed. ‘offer must be so definite toas its

material or requireterms such definite interms the acceptance that
the promises performancesand to be rendered eachby party are
reasonably certain.’” v. Village Eastman,Chasan District 128of

807, 815, (1986)16,N.H. 523 A.2d 21 (quoting RESTATEMENT OF
(1932)).§Contracts 32 The defendants assert that the plaintiff’s

own evidence offered in opposition to the summary judgment motion
reveals “only extremely imprecise statements” about the alleged eq­
uity participation deal. find this argumentWe unpersuasive. The

inplaintiff, opposing motion,the summary judgment asserted at
least four examples of specific promises made to him either by de­

Christie,fendant Dean or or both. These promises torelated the
number of shares the plaintiff would receive and to the distribution
of those shares among the senior managers. The defendants’ reliance
on our Carr,decision in 462,Sawin v. 114 N.H. 323 (1974),A.2d 924
for the proposition that a court will not attempt “guess”to essential

contract,terms in a Sawin,is Inmisguided. the defendants claimed
that their agreement with the plaintiffs was too indefinite as to time
and price to support the specific performance of the contract. Id. at
465, 323 held,A.2d at 926. however,We that it is“[w]hile true that
contracts, both oral written,and must be definite in order to be en­
forceable, the standard of definiteness is one of reasonable certainty
and not ‘pristine preciseness.’” Thus,Id. because not all terms need
be scrupulously exact for exist,a contract to the trial court correctly
found that plaintiffthe presented enough factual evidence of an
agreement to defeat Verax’s summary judgment motion.

C. Statute Fraudsof

The defendants also allege that the trial court incorrectly denied
Verax’s summary judgment motion because the alleged agreements

equityfor participation violated the statute of frauds. The statute of
frauds, RSA (1983),506:2 allrequires agreements not to per-be
formed -withinone year to be in andwriting signed by the toparty be
charged. The plaintiff responds that Verax waived onreliance the

Super.statute of frauds because it did not file a statement,brief see
28, and,Ct. R. in event,any the statute does not apply because the

contracts at issue were capable of being fully performed within one
year.
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usrecord to does not indicate thatOur review of the provided
objectionthe trial court his to ax’sarticulated to Ver abil­plaintiffthe

thefrauds, plain­inleavingthe statute of doubt whetherity argueto
ourthis issue for review. See State v.properly preservedtiff has

(1992).257, 206, Nevertheless,Constant, 254, A.2d 208135 N.H. 605
writ,In the plain­is hisargument dispositive.the secondplaintiff’s

1986,andthat, September 1985 defend­alleged Apriltiff between
him,withagreementsDean and entered into severalants Christie

a of stockhe receive certain number of shares orunder which would
could havealleged agreementsor both. one of theseAnyoptions,

30,1986, date,Aprilon the which wouldfully performed closingbeen
thechallenge, closinga statute of frauds assubsequenthave avoided

from of theyearless than one the date firstdate would have been
section of the statute renders unenfore­agreement.alleged “[T]his

performedcontracts which cannot beonly accordingible those[sic]
of inception.”terms a from the time their Davisyearto their within

(1934). hold,Grimes, 133, 135, 238, 24087 175 A. We there­v. N.H.
motion forfore, summarythat the trial court’s denial of Verax’s

proper.on this count wasjudgment

theNotwithstandingII. VerdictJudgment

trialthat the courtappealThe defendants’ second assertion on is
notwithstandingmotion for thejudgmentdenied theirimproperly

failed to reliance to his detrimentproveverdict because the plaintiff
andmisrepresentationsfraudulent be-allegedon the defendants’

thecertaintythe failed to with reasonable exist-plaintiff provecause
or amount of damages.ence

thenotwithstandingIn a motion for ver­judgmentdeciding
dict, the trial must construe the evidence and all reasonablejudge

motion.opposingmost to the the St-Lau­favorably partyinferences
Oldsmobile, 70, 638,73, A.2dv. 136 N.H. 611 639rent Fiermonti

(1992). ifconflicting,The motion must be denied if the evidence is or
from it. Id. The motion canmayinferences be drawn beopposing

tofavorably“all of the viewed most theonly when evidencegranted
that nothe con­overwhelmingly moving partyso favorsopponent

that Id.evidence could ever stand.”trary uponverdict based

not err in these legalthat the trial court did applyingWe hold
that,First, followingthe evidenceplaintiff presentedprinciples.

Christie,Dean and he contin­bymade him defendantstopromises
from and took onresigning,his at-will refrainedemployment,ued

byhave that service an at-We held continuedresponsibilities.new
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offeremployer’sfor theconsiderationcan constituteemployeewill
terms, that an em-andemployee’s employmenttheimproveto

he acceptsact whichjob very byis thecontinuation on theployee’s
730, 736,Forms, Inc., 130 N.H.v. Businessoffer. Panto Moorethat

(1988). evidence, could draw atjurythe260, From theA.2d 265547
employ-continuedplaintiff’sinference that theleast a reasonable

thatrepresentationsact in reliance on the defendants’ment was an
management pool.of theequitya substantial sharehe would receive

is withoutof a lack of actual relianceThus, assertionthe defendants’
merit.

evidence of theSecond, competentplaintiff presentedthe
highthattestimony providedondamages, expertvalue of his based

theoptions plaintiffof the shares andlow estimates of the valueand
could rea­jurythemultiplication,Withpromised. simplehad been

Hampshirethe Newplaintiff’s damages.infer the amount ofsonably
with mathematical cer­that be calculateddamagesdoes not require

need not be moredamagesto computeand the method usedtainty,
Sons, State,Inc. v. 110Peter Salvucci &than an approximation.

(1970).899, The assertion of136, 154, 911 defendants’N.H. 268 A.2d
therefore, lacks merit. The trialof alsodamages,inadequate proof

wasnotwithstanding proper.the verdictjudgmentcourt’s denial of

TestimonyPrior toIII. Requiring DepositionWitness

to per-that the trial court’s refusalfinallyThe defendants contend
toSnyder pre-of unless he submittedtestimonymit the Sheridan

sanction”impermissible “discoveryconstitutes andiscoverytrial
an of discretion.and abuse its

and scopethat “control over the breadthWe have observed
of the trialis left to the sound discretiondiscoveryof pre-trial

(1988).332, 338, 299,Basbas, 553 A.2d 303Miller v. 131 N.H.judge.”
bar, testi­Snyder’sIn the case at the trial court would have allowed

deposition.available for a Accord­mony pre-trialhad he been made
“crucial.”defendants, testimony was TheSnyder’sto theing

he,that would have testified that as headSnyderdefendants contend
final theregardingthe made the decisionscapital group,of venture

thatmanagement,for andequity packageof the Verax’scomposition
tocontinued at was not essentialemploymentthe Veraxplaintiff’s

Nevertheless, 1990,April Aprilfor two from 1988 toyears,the deal.
defendants, from couldrequests plaintiff,thedespite repeatedthe

that were uncer­admitting theyschedule a discovery deposition,not
for a depositionwould suchSnyder voluntarily appeartain whether
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In of the lack oflight plaintiff’s pre-of Virginia.in his home state
well within its discretion toaccess to the trial court wasSnyder,trial

Snyder’shours in advance of trialtwenty-fourarequire deposition
to the con-reject the defendants’ assertionstestimony. We therefore

trary.

JuryReduction AwardsIV. of
awards,bar, fivejury separate damageIn the case at the returned

(1)$534,600, as follows: breach of contractbroken downtotalling
(2) Verax,Verax, $80,000; estoppel againstpromissoryagainst

(4)(3) $200,000;Dean, breach of$84,866; misrepresentation against
(5)Dean, $84,868; fiduciary dutyand ofbreachfiduciary duty against

Christie, $84,866. trial court entered for thejudgmentTheagainst
$200,000, inlargest singlein amount of the verdict histheplaintiff
that the trial court erred in eliminatingfavor. The plaintiff argues

jurythe other four awards.

universally principlefollows theHampshire acceptedNew
asinjured nearlyof is to the asdamages put partythat “the purpose

notinjuryin same he would have been had thepositionthepossible
869,Bolte, 508, 511,N.H. A.2dElwood v. 119 403 871occurred.”

(1979). for the same lossmultipleA cannot claim recoveriesplaintiff
are in the com­liability allegeddifferent theories ofthougheven

(1988).§22 Am. 35 The issue we must de­DamagesJur. 2dplaint.
single multiplesuffered a loss or losses.plaintiffcide is whether the

that all awarded todamagesthe admits of theAlthough plaintiff
facts, i.e.,of the promised equity par­him stem from a common core

juryclaims that the calculated eachhe neverthelessticipation,
madeseparate promises byon the theindependently,award based

at in The relies on theearly plaintiffdefendants various times 1986.
(10thin v. 667 F.2d 892 Cir.theory expounded Narranjo,Corriz

971, dismissed,1981), 456 cert. 458 U.S. 1123granted,cert. U.S.
(1982), maythat such awards beargument juryfor of hissupport

in to be to the casetheory inapplicable“stacked.” We find the Corriz
held, in that the award of dam­part, jury’s multipleat bar. Corriz

on because the defendants failedages challenged appealcould not be
the trial be­recovery objection judgemake their double clear toto

submitted to the Id. at 896. As thejury.fore verdict forms were
noted, clear,objectiondefendants made their theCorriz court “[h]ad

... analyzetrial court would have been afforded the toopportunity
it if it were found to exist.” Id. at 896rectifythe error andsupposed

n.1.
bar,In himself raised the issue ofplaintiff multiplethe case at the

in a instruction. Theproposed jury plaintiff’s proposedrecoveries
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“However,instruction followingnumber nine contained the clause:
facts,since all of arise outplaintiff’s singleclaims of a core of the

grantCourt will a ifonly single recovery, you plaintiffeven find for
on onemore than of his claims or if find thanyou against more one

plaintiffdefendant.” The also that the toproposed jury requiredbe
ofindicate which the awardsseparate duplicativewere of each other.

The trial instruction ninejudge incorporated proposed number into
his instructions to the didjury but not the to indicaterequire jury
whether the theany specialof awards on verdict form duplica-were
tive of other form.awards on the

find no theWe error with trial court’s decision to requirenot
the tojury indicate whether its awards norduplicative,were do we
find error with the trial court’s ofentry judgment largestfor the of
the jury’s awards. aHaving instructionspecifically requested jury
that a besingle recovery granted,would admittedly because the
claims of facts,”“arise out a core ofsingle plaintiff’sthe insistence
that the jury indicate duplicativeness of those awards defies logic.
The plaintiff’s intheory as embodied his proposed instruction indi­

loss;cates that he suffered only one each award fromstemming that
loss must therefore be ofduplicative other Asevery award. we have
noted, the is not toplaintiff entitled multiple recoveries for the same
loss merely he allegedbecause alternative theories of recovery. See
22 Am. §JUR. 2d 35.Damages We find no merit in the plaintiff’s
cross-appeal.

Affirmed.
All concurred.
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