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Ford, Weaver, F.& of Portsmouth on the briefFord Weaver{Mark
intervenor,and for the Kathleenorally) Sternenberg.

Batchelder, Affili-appeal by plaintiff, ClipperJ. This is an the
ates, (Clipper), SuperiorInc. from the decision of the Court {Dick-

J.)son, defendant’s, Checovich,L. motion tothe Samuelgranting
affirm in in remand.part, part,dismiss. reverse andWe

ofcompanies, operatedits affiliated variousClipper, through types
living elderly by Clip-facilities for Checovich waspersons. employed

30, 1988,per earlyfrom 1984 June its financialthrough managing
8, 1988,On William E.operations. January Clipper’s president,

Jr.,Gilmore, toChecovich. Pursuant the terms of the dis-discharged
30,1988.to untilcharge agreedChecovich remain June Asemployed

forcompensation remaining helpingwith the and to traincompany
successor, $20,000 loan,his was a begiven byChecovich to repaid

$10,000to two bonuses forreturning Clipper satisfactory work per-
informance March and June. the MarchAlthough Clipper paid bon-

loan,us and itapplied repayChecovich to one-half of the Checovich
$10,000never received the inanticipated June. Consequently, Clip-

per $10,000that of loanalleges outstanding.the remains
Common,currentlyChecovich aoperates Huntington retirement

in Kennebunk, Maine, tocommunity similar by Clipper.those run
His inpartner is Douglas Stockbridge,the venture Gilmore’s
nephew, also a Clipper employee.former

Checovich,Gilmore, disgruntled because three ter-days after his
mination, provided wife,Gilmore’s then cor-withestranged Nancy,
porate financial information infor use her divorce proceedings, sued

inChecovich the name of the for breachcompany of contract and
duties,breach of (’hecovich,employment/fiduciary tosubscribing

offense, counterclaimed,the goodview that the abest defense is al-
leging ofabuse process, intentional interference with advantageous

wagesrelations,business and breach of forcontract nonpayment of
for his twofinal weeks employment.

trial,At jury-waivedthe Clipper attempted proveto that
Checovich, intervenor,Stockbridge, and the Kathleen Sternenberg,
worked intogether the ofdevelopment Huntington Common during
the term of Checovich’s with Itemployment Clipper. allegedalso
that Gilmore,the to Nancydisclosure even done afterthough
Checovich’s employment terminated,with Clipper was breached
both Checovich’s employment fiduciarycontract and his theduty to
company. At the of Clipper’s evidence,close Checovich moved to dis-
miss, thatarguing had failed to its ofClipper proof.meet burden The
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motion, on coun-heard evidence hisgrantedtrial court Checovich’s
three motion toterclaim, Clipper’sruled for him on all counts.and

appealwas denied. Thisaside verdict on the counterclaimset the
the verdict for countthat Checovichfollowed. concedesClipper on

ofcounterclaim, for hisJinalJam weeksIII his seeking paymentof
for on therulingbut the Checovichproper, appealswasemployment,

that thearguesof counterclaim. alsoClipperother two counts his
(1) hisin that Checovich'breached'neitherrulingtrial court erred:

his to nTaward-fiduciary dutycontract noremployment Clipper^).
(3) in$10,000 Checovich; evidentiary rulings;certaina bonus toing

(4) on coun-of to Checovich hisfailing proofin to allocate the burden
(5) fees, andterclaim; in costs.awarding damages,and

at ofa motion to dismiss the closeThe of review forstandard
is that we willsimplyin trialjury-waivedthe case a statedplaintiff’s

they clearlyof fact arefindingsthe trial court’s unlessnot set aside
the it is inconsistentand will not reverse dismissal unlesserroneous

Develop­tocontrary Hodgesor law. Renovest Co. v.findingswith the
(1991).72, 78, 448,A.2d 452135 600Corp.,ment N.H.

cor-of confidentialthat Checovich’s disclosureClipper arguesfirst
the divorceNancy during proceedingsinformation to Gilmoreporate

his cor-dutyand tofiduciarythe contract hisemploymentbreached
lawfullyIt not that the documentsdisputedoesporate employer.

fi-he in ofcharge Clipper’scame into Checovich’s hands while was
con-disagree employmentdoes it that theoperations.nancial Nor

Further,was made.byhad the time the disclosureexpiredtract
to histhe informationultimately providedtestified that heGilmore

Clipperin thediscovery proceeding.wife’s divorceattorney during
claim.thispursuednevertheless

a and a tortinvolves both contractargumentClipper’s
contract, areIn “[d]amagesof action. an action for breach ofcause

an amount that the evidencebeyond permitsnot for lossrecoverable
(SEC­certainty.”to established with reasonable RESTATEMENTbe

(1981)OND) added); see Parem Con­(emphasis§OF Contracts 352
1104,254, 259,Co., 128 512 A.2dv. Welch Const. N.H.tracting Corp.

(1986). tort, tortiouslyto another causedIn whom has1107 “[o]ne
if,for harm onlyto the butcompensatory damagesis entitledharm

of harm the amount ofif, the extent the andbyhe establishes proof
certaintywith muchasmoney representing adequate compensation

Restate­permit.”as the and the circumstancesthe nature tortof
(1982) added);(Second) Emery§ 912 see(emphasisment of Torts

929,441, 447, A.2dCo., 117 N.H. 374v. and GravelCaledonia Sand
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(1977). case,In ofcertainty damages933 this more than reasonable
First, was no that the disclosurelacking.was there evidence harmed

plaintiff,the as to GilmoreClipper, corporate opposed individually.
Second, of harm In-anyno evidence whatsoever.Clipper presented
deed, at oral that it suffered no financialargument Clipper conceded

and that was “not thatdamage sayit even sure Mr. Gilmore would
that he had been hurt.” to meet itsConsequently, Clipper failed bur-

which, any event,of issue in toproof nothing.den on this comes
inClipper next that the trial courtargues erred awarding

$10,000 theChecovich for June bonus. The trial courtunpaid found
ofjustification for the the bonus. our review ofpayment Because the

record supports finding,this Checovich was entitled to the June bo-
Renovest,See 78,nus. 135 N.H. at 600 A.2d at 452.

stroke,in broadClipper, a next that the trialcontends court
judiciala lack of inneutrality”“demonstrat[ed] its evidentiary rul­

ings. Evidentiary rulings are within the sound ofdiscretion the trial
79, 89, (1990).Lynch, 934,court. Johnston v. 133 N.H. 574 A.2d 940

Consequently, this court will not disturb the trial court’s un­rulings
theyless are clearly untenable or to the prejudiceunreasonable of
complainingthe case. Lakesparty’s Great Co. v. CityAircraft of

Claremont, 270, 295, (1992).840,135 N.H. A.2d608 856
Without thelisting objections,numerous we summarize them as

the ofchallenging rulings the trial court in itsexcluding proffered
admittingevidence and that of Checovich. Our canvass of the record

nodiscloses abuse of discretion.

Clipper’s that trial inargument the court erred granting
Checovich’s motion to dismiss merit. Inlacks of itssupport conten­
tion, it restates its previous evidentiary arguments. Because we have
determined that arguments groundlessthose are and because the
dismissal was neither inconsistent with the norfindings otherwise

law, Renovest,contrary 78,to 135 452,N.H. at 600 A.2d at the grant
of Checovich’s motion to proper.dismiss was

We now look to Clipper’s to thechallenges verdict for
Checovich on the counterclaim. In order for it to itprevail must show

the trialthat court’s decision is erroneous as a ofmatter law or un­
thesupported by evidence. Cole,Riverwood Commercial v.Prop’s

487, 490, (1991).N.H. 1153,134 593 A.2d 1156
I ofCount the counterclaim thatalleged Clipper had intentionally

interfered with advantageousChecovich’s business relations. As-
suming that such a cause of action is prosecutable under New Hamp-

law, (Second)shire 4 Restatement of at 1-2 (1979),Tortscf
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(Wein noteany way.failed that he was harmedChecovich to prove
on withthat First Restatement’s section interference businessthe

itfrom the Restatement because wasrelations was omitted Second
tradeby competition, regulation,more covered unfairappropriately

law.) that had interfered withand Checovich contended Clipperlabor
hebanking Althoughhis various institutions.relationship with

Clipper’sthat the cost ofargued damages defendinghere his were
activities,from these “dam-lawsuit and his diversion other business

his relation-any bankingnot flow from interference withages” did
were, defendingif the cost of a lawsuit.ships. They anything,

Indeed, that he not re-argumentconceded at oral wasChecovich
hisanyor interest rate because ofany charged higherfused loans

in the lawsuit.involvement

that his hisreject argument damages solelyhis wereWe also
in muchtort must be “with asDamages proven“embarrassment.”

the the permit.”as the nature of tort and circumstancescertainty
(Second) §of 912. A bald assertion of “em­Restatement Torts

in estab­specificity requiredlacks the ofdegreebarrassment” alone
526, 531,Sommovigo,v. 137 N.H. 631BaileySeelishing damages.

292,(1993); Coutts, 295, A.2d913,A.2d Ferrero v. 134 N.H. 591917
(1991). of1320, to meet his burden1322 Because Checovich failed

claim, trial court’s verdictthe intentional interference theproof on
I the factual foundation to be sus­requisitefor him on count lacked
Riverwood, 490,134 at 593 A.2d at 1156.tained here. See N.H.

process. AlthoughII of the abuse ofallegedCount counterclaim
the reveals that the to attachpetitionour of counterclaimreading

abused,allegedlywith notice was the that was Checovichprocess
also theprocessat oral that the abused wasargumentcontended

theories,both we conclude that ChecovichConsideringlawsuit itself.
fails count.on this

civil,who a whether criminal orlegal process,“One uses
to a for which it is notanotheragainst primarily accomplish purpose

thesubject to to the other for harm causeddesigned, liability byis
(Second) 682,§ at 474abuse of Restatement of Tortsprocess.”

(1977). an pur­The tort two essential elements: ulteriorcomprises
regu­in use the not in theprocess properand a wilful act the ofpose

Keeton,P. ANDlar of W. PROSSERproceeding.conduct the
(5th 1984).the 898Keeton on Law of Torts ed.

to“The takes the form of coercionimproper usuallypurpose
not involved in theproperlya collateral advantage,obtain

itself, thepropertysuch as the surrender of orproceeding



277

money,of the use of the as a threat or apayment by process
is, words, extortion,There inclub. other a form of and it is

what is done in the of rather than thenegotiation,course
itself,issuance or any formal use of the which con-process

stitutes the tort.”

Id. Absent “some form of thecompulsory process forcing perform-
act,”ance or forbearance of some v. 136 N.H.prescribed Long Long,

(1992)25, 31, 620, omitted),611 A.2d 624 a of(quotation claim abuse
processof fails.

case,In this no ulterior or wasillegitimate purpose alleged
notice,Checovich. toby petitionThe attach with which was suc­

forcessfully challenged, sought only security judg­a contemplated
1993).ment in the underlying action. See RSA 511-A:1 It(Supp. is

likewise not to claim thatenough the lawsuit was initiated “to retali­
againstate and harass Checovich.” There is no whereliability a

has doneparty nothing carrymore than out the to its au­process
conclusion, See,thorized even withthough ulterior intentions. e.g.,

Stores, Inc., 406, 409,Elliott v. 681,Warwick 329 Mass. 108 N.E.2d
(1952).683 Consequently, the verdict for Checovich on his abuse of

claimprocess was also devoid of requisite factual and wassupport
Riverwood,therefore erroneously 490,awarded. See 134 atN.H. 593

A.2d 1156.at
finalClipper’s argument the award of andchallenges costs attor-

intervenor,toney’s fees the Sternenberg, as well as the award of
costs, fees, fees,attorney’s lost witnesswages, expert and enhanced
compensatory todamages Checovich. We first consider the ofaward

feesattorney’s to Sternenberg.

generalThe rule in this State is that each to a lawsuitparty
is forresponsible payment of his or her own attorney’s fees. Guar­
aldi v. 457, 462, 648,Trans-Lease 136 N.H.Group, 617 A.2d 651
(1992) added). case,In(emphasis this inSternenberg concedes her
brief that she “was not a toparty the a wit­litigation, being only
ness.” Although no one the trialchallenged grantcourt’s of her mo­

intervene,tion to personwe note that a who to inseeks intervene a
case must have an interest in the subject matter of the litigation. See

Patterson, 580, (1854).v. Further,Carlton 29 N.H. 587 that interest
suffer,must be “direct and apparent; such as would if not indeed be

sacrificed, Pike,were the court to deny privilege.”the Pike v. 24
(1852).384,N.H. 394 Here Sternenberg sought to intervene solely

“for the ofpurposes having counsel present during[sic] her testi­
mony.” the trialConsequently, grantcourt’s of her motion to inter-



278

here.challengednotof discretionan abusemayvene well have been
506,32, 34, A.2d 507Bank, 592134 N.H.N.H. SavingsSee v.Snyder

(1991).

war­fees wereattorney’sthattrial court determinedThe
regarding perjuryof Plaintiff’s counselthe threats“[g]ivenranted

purposesfor theto retain counselSternenbergMs.which forced
fees, how­attorney’sAn ofin this matter.” awardappearingof[sic]

authorization, an agreement“statutoryever, uponmust groundedbe
thatthe ruleexception [toor an establishedparties,thebetween

her counsel fees].”his or ownpayingforresponsibleeach isparty
451,55,Co., 51, 573 A.2dIns. 133 N.H.Mut.v. MerrimackMaguire

isan individual(1990). exceptions “[w]herehave recognized453 We
es­defined andclearlyto secure aassistancejudicialforced to seek

established, Adams,v.Harkeemif faith can bebadright”tablished
(1977); is insti­617, litigation“where687, 691, 377 A.2d 619N.H.117

vex­oppressive,athrough party’sunnecessarily prolongedortuted
conduct,” v.faith St. Germainatious, or badarbitrary, capricious

(1977);620, as659, 662, “compensa­A.2d 623Adams, 377117 N.H.
what a courtenjoyto in order tolitigateare forcedtion for those who

502,494, 543 A.2dFearon, 130 N.H.decreed,” Keenan v.alreadyhas
an(1988); litigate againstare forced to1379, 1383 “for those whoand

unreasonable,” id.isposition patentlywhoseopponent
norlitigateneither forced tocase, wasSternenbergIn this

a party,that she wasassuming properlyEvenlitigation.tosubjected
thecounsel, exceedingalthough arguablyplaintiff’sthe conduct of

of theany recog­not fall withinadvocacy, didbounds of appropriate
in that each partyrule this Stategeneralto theexceptionsnized

Accord­fees.attorney’shis or her ownthe of payingbears burden
attorney’sin awardingof discretionthe trial court’s exerciseingly,

Bed­v. TownSee Triesmanmisplaced.to wasSternenbergfees of
(1992).574-75, 950, 951573, 607 A.2d135 N.H.ford,

fees toattorney’sthe award ofalso challengesClipper
“[t]hefees becauseattorney’strial court awardedTheChecovich.
in thereasonable basisbrought any. . . withoutcase wasplaintiff’s

502,Keenan, N.H. at 543 A.2d130evidence.” Seeprovable byfacts
concerningtrial decisionthe court’swill not overturnat 1383. We

atTriesman, 135 N.H.an abuse of discretion.fees absentattorney’s
574-75, at 951.607 A.2d

entirelyunsuccessful, suit notwasultimately Clipper’sAlthough
thedevelopingwasthat ChecovichproveIt toattemptedfrivolous.

by prov-a Clipper employeewhile stillprojectCommonHuntington
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ofand, the use circumstan-throughinvolvementSternenberg’sing
ClipperThat wasevidence, Sternenberg.Checovich tolinkingtial

nota of itself doestheory liability byin suchprovingunsuccessful
attorney’sof fees.warrant the award

in the that Clipperof awardargues supportChecovich
of in the com­no direct evidence his involvementbrought suit with

in hadAlthough Clippertheduring period question.peting project
StockbridgeChecovich to andlinkingcircumstantial evidenceonly

in ofstages development Huntingtonthe of theSternenberg early
Common, oc­necessarilyof andfiling pleadings[] frequently“the

not have access to informa­mayat a time when the declarantcurs]
The of apurpose judicialtion or the statements.verifying disproving

is to the truth or of of criminal orfalsity allegationstestproceeding
Dahar, 758, 762,v. 119 N.H. 408conduct.” McGranahanwrongful

(1979). Moreover,121, 124 the record contains sufficient evi­A.2d
dence, circumstantial, to overcome the contention that evenalbeit

lawsuit was frivolous.discovery completed, entirelyafter was the
Checovich,trial court’s fees toAccordingly, awarding attorney’sthe

did, on the us.improperas it was facts before
costs,of time loss andchallenges expenses,also the awardClipper

fees, tocompensatory damageswitness and enhancedexpert
that of based on theanyChecovich. To the extent the award was

counterclaim, it improper.verdict for Checovich on his was Accord-
ifwe remand for a determination of what of thisingly, part, any,

award is consistent with thisappropriate, opinion.

in reversedpart;Affirmed
in remanded.part;

All concurred.
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