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ofand, the use circumstan-throughinvolvementSternenberg’sing
ClipperThat wasevidence, Sternenberg.Checovich tolinkingtial

nota of itself doestheory liability byin suchprovingunsuccessful
attorney’sof fees.warrant the award

in the that Clipperof awardargues supportChecovich
of in the com­no direct evidence his involvementbrought suit with

in hadAlthough Clippertheduring period question.peting project
StockbridgeChecovich to andlinkingcircumstantial evidenceonly

in ofstages development Huntingtonthe of theSternenberg early
Common, oc­necessarilyof andfiling pleadings[] frequently“the

not have access to informa­mayat a time when the declarantcurs]
The of apurpose judicialtion or the statements.verifying disproving

is to the truth or of of criminal orfalsity allegationstestproceeding
Dahar, 758, 762,v. 119 N.H. 408conduct.” McGranahanwrongful

(1979). Moreover,121, 124 the record contains sufficient evi­A.2d
dence, circumstantial, to overcome the contention that evenalbeit

lawsuit was frivolous.discovery completed, entirelyafter was the
Checovich,trial court’s fees toAccordingly, awarding attorney’sthe

did, on the us.improperas it was facts before
costs,of time loss andchallenges expenses,also the awardClipper

fees, tocompensatory damageswitness and enhancedexpert
that of based on theanyChecovich. To the extent the award was

counterclaim, it improper.verdict for Checovich on his was Accord-
ifwe remand for a determination of what of thisingly, part, any,

award is consistent with thisappropriate, opinion.

in reversedpart;Affirmed
in remanded.part;

All concurred.
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R.Office,Anderson Law of Pittsfield Anderson on the{James
fororally), plaintiffs.brief and the

and of Manchester A.Duffy Laufer, on the brief{Daniel Laufer
Banks,and for defendant First NH Firstorally), formerly Central

Bank.

Nelson, Kinder, Gordon, P.C.,Mosseau & of Manchester {Martha
on the and fororally), PropertiesV. Gordon brief defendant La-Sal

New Inc.Hampshire,of

Batchelder, J. The the decision of theplaintiffs appeal Supe-
J.){O’Neil, their adismissingrior Court suit for rescission of real

(1)that the trial court inpurchase. They argue findingestate erred:
(1992)that the defendants’ violation of RSA 485-A:39 did not provide

(2)action; inthe basis for a cause of to rule that the lack offailing
study liability;on the site assessment constituted sesignatures per

(3) thatfinding intermediary,in the realtor was as an ratheracting
(4)agent; findings theorythan as the bank’s and because its on each

affirm.recovery clearlyof were erroneous. We
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1990,In July wife, Sandra,the plaintiffs, Gray,Peter his and his
parents, Henry Shirley,and learned of the of aavailability bowling

Lanes,alley, Lakeview on the shore of inSquamLittle Lake Holder-
Banks, (theness. Defendant First NH formerly First Central Bank

bank), had title toacquired bowling bythe virtue of a deed inalley
lieu of foreclosure theagainst previous Grayowner. Peter contacted

thereafter, Donaldson,the bank about the property. RodShortly a
real estate agent associated with defendant PropertiesLa-Sal of

(La-Sal)New Inc.Hampshire, who had worked with inGray unsuc-
cessful fornegotiations another became inproperty, involved the ne-

forgotiations Lakeview Lanes on Gray’s behalf. After theviewing
property Davis,with aGwendolyn bank representative, GrayPeter

$225,000.offered to it forbuy The bank made a counteroffer of
$325,000, partiesand the failed to reach agreement.

offer,Following the initial Peter Gray co-worker,with a Phi-spoke
Stone,lip who had worked for several summers at Lakeview Lanes.

Stone told thatGray he “had heard that there were withproblems
the septic system,” that the son of a former owner had been deterred
from purchasing the property because “there were significant prob-
lems with the septic system,” and that he should have systemthe
checked. Gray responded that he intended to the septic problemsuse
“as a negotiating tool with the bank to lower purchasethe price.”
The system was never inspected.

On 17,1990,October $275,000Peter offeredGray for the property,
arequesting warranty deed. The proposal to purchase contained the

following “4.paragraph: Buyers and Sellers thatrecognize there is a
present and potential problem with subject property’s well and sep-
tic systems.” The parties ultimately entered into a agreementsales
on 23, 1990,October which provided that the wouldproperty be
transferred by quitclaim deed and made no reference to the septic
system. The Grays theand bank closed the sale and transferred title

16,on November 1990.
When the Grays began operating restaurant,the andbowling alley

the septic problems systemsurfaced. The needed frequent pumping
and emitted (1992)noxious odors. After learning that RSA 485-A:39
(current 1993))version at RSA 485-A:39 (Supp. required prep-the
aration of a site studyassessment evaluating the ofsewage system
developed waterfront property sale,before it could be offered for
Shirley Gray contacted Donaldson and arequested of the docu-copy
ment. Although the Grays maintain that had nothey ofknowledge
the site assessment until Shirley Gray received a fromcopy Donald-
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athat the were1991, Grays givencontendsin the bankJanuaryson
closing.at theof the documentcopy

La-Sal, thatcontendingsuit the bank andGrays againstThe filed
dayuntil the beforeto a site assessmentprocurethe bank’s failure

485-A:39, rescission of theentitling them toviolated RSAclosingthe
offraudulentcontract, misrepresentationsthat the ornegligentand

Theto defend-money damages.entitled themthe bank and La-Sal
jury-case in theat the close of the plaintiffs’ants’ to dismissmotion

followed.appealtrial and thisgranted,waived was

trials, the asjudge,ordinary jury-waivedIn the course of
the plain­to determine whetherfact, findingsmakes factualtrier of

the evidence. Ren­a ofby preponderancetheir caseprovedtiffs have
72, 78,N.H. 600 A.2dCorp., 135Hodges Developmentv.ovest Co.

(1991). offindingswill not overrule these448, weappeal,452 “On
erroneous, we reverse the dis­fact, nor willthey clearlyunless are

orthe findingsit is inconsistent withthereon unlessmissal based
to law.” Id.contraryotherwise

of aconsequencesraise thefirst two argumentsThe plaintiffs’
therequiresRSA 485-A:39of the site assessment statute.violation

sale,it forofferingtoproperty, priorwaterfrontdevelopedowner of
Insystem.sewage disposalon thestudya site assessmentprocureto

thedaythe beforecase, study was datedthis the site assessment
That the re-asby buyers required.not thesignedand wasclosing

not in dis-not met isassessment statute wereof the sitequirements
with thestrictlyfailure toRather, remedy complyit is the forpute.
that theThe contendplaintiffsmandate that is at stake.statutory

them to rescissionliability, entitlingcreates seperfailure to comply
disagree.of the Wepurchase.

occurred, at trialevidencea violation of RSA 485-A:39Although
in causedany waythat the violationargumentthe plaintiffs’refuted

were awareplaintiffstrial court found thatinjuries. “[t]heThetheir
Into the sale.”system priorwith the septicsignificant problemsof

theGrayPeter ofthat he had warnedtestimonytoaddition Stone’s
initial toproposal purchasetheseptic system,with theproblems

“a presentthat there wasacknowledgementcontained an express
septic sys-well andsubject property’swithproblemand potential

included be-Further, that this wasGray languagetestifiedtems.”
I come later onthat wouldn’t backwanted to be surecause “the bank

working.”is notmyand leach fieldI’ve no watersay gotand

is Peterto thedamaging plaintiffsthat is mostThe evidence
“as athe septic problemsthat he intended to useadmissionGray’s
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purchase price.” pur-tool with the bank to lower the Thenegotiating
the assessment is “to determine if the site meetspose studyof site

bythe current standards of established thesewage disposal systems
control, of envi-supply pollution departmentdivision water and[of

485-A:39, I; 485-A:2,ronmental see RSA III. Thusservices].” RSA
to inform of condition ofprospective buyerthe statute serves a the

a in-sewage system, readily apparentthe information not from site
Here, however,ofspection property. plaintiffsthe the knew of the

chose to utilize as a inproblems yet bargaining chip negotia-them
tions for purchase property.the of the because theAccordingly,

violation,plaintiffs statutoryfailed to that the rather thanprove
their chosen negotiation strategy, injuries,caused their the trial
court’s was not to the or erroneousruling contrary evidence as a

Renovest, 78,matter of law. See 135 N.H. at 600 A.2d at 452.
recognizeWe that the material required by the statute to be dis-

closed to the ispotential purchaser broader than the information
that plaintiffsthe received. The trialacknowledged they court spe-

found, however,cifically that inwas new the ofnothing way“[t]here
inseptic system information the report.”[site Becauseassessment]

this factual erroneous, Renovest,was notfinding clearly see 135 N.H.
78, 452,at 600 A.2d at we will not overrule it. note that inWe future

cases, the lack of strict withcompliance statutorythe mandate may
togive rise the theremedy sought by plaintiffs here.

The plaintiffs next that the trialargue court’s thatfinding
Donaldson acted as an notintermediary and as the seller’s agent was
not Donaldson,thesupported by Davis,evidence. and Peter allGray

thattestified Donaldson was asacting no one’s agent during the ne­
gotiations and was an inmerely intermediary some hybrid capacity,
facilitating the property’s transfer. We find ample support in the evi­
dence for the trial court’s offinding uniqueDonaldson’s status. See
id.

The plaintiffs finally contend that the trial court’s findings on each
of its theories of wererecovery againstso the ofweight the evidence
as to constitute an ofabuse discretion. torespectWith the plaintiffs’
count based on ornegligent fraudulent misrepresentation, “[o]ne
who afraudulently makes ... formisrepresentation the ofpurpose

another toinducing act or to refrain from it,action in reliance upon
subjectis to to inliability the other deceit for losspecuniary caused
him by justifiableto his reliance upon the Re-misrepresentation.”

(Second) (1976).statement § who,of Torts 525 Similarly, “[o]ne
in the course of his business . . . supplies false information for the
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transactions, subjectin their business is to lia-of othersguidance
justifiableto them their reliancebyfor loss causedbility pecuniary

information, if care or com-the he fails to exercise reasonableupon
§information.” 552.communicatingin or the Id.obtainingpetence

on theories.failed to meet their burden bothplaintiffsThe

occurred.misrepresentationtrial court found that noThe
Further, that included Peter own testi­Gray’sbased on evidence

problemsthat the were aware of theplaintiffsthe court foundmony,
in thusearly negotiations, negatingon thesystemwith the sewer

bank’s or realtor’s statements.theythat relied on theany argument
that he had no evidence that the value ofFinally, GrayPeter testified

theless than that for withsubstantially bargainedthe isproperty
the trial courtthere was evidence on whichdefendants. Because

that no oc­finding misrepresentationbase itsreasonablycould
Dover, 226, 229,curred, Quinlan v. 136 N.H. 614 A.2dCitysee of

(1992), in this count. Reno­1057, dismissingit did not err See1058
78, at 452.vest, 135 N.H. at 600 A.2d

maintain that trial court erred inthe theFinally, plaintiffs
restitution rescission for mutual mis­seeking byits countdismissing

a wasa mistake of both at the time contractpartiestake. “Where
athe contract was made hasmade to a basic on whichassumptionas

of the con­agreed exchange performances,material effect on the
affected Restatementby adversely party.”tract is thevoidable

152(1) (1979).(Second) § Because the trial courtof Contracts
were aware of withsignificant problemsfound that plaintiffs“[t]he

ampleto the sale” and because there wassystemthe septic prior
Dover,Quinlan v. 136finding, Cityto this seesupportevidence of

1058,229, at no mistake occurred. weConsequently,N.H. at 614 A.2d
Renovest,in the trial court’s 135ruling.find no abuse of discretion

452;78, Realty,at 600 at see also Derouin v. Granite StateN.H. A.2d
(1983).145, 147, 231,Inc., N.H. 459 A.2d 233123

Affirmed.

All concurred.


