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Strafford
No. 92-601

Jill McCollum

v.

George D’Arcyand Elizabeth

15,March 1994

Starr, Peters, (RichardChiesa,DunnWadleigh, & of Manchester
brief) Grant,Thorner on the P.C., Boston,and Reiser and of Massa-

P.(Murraychusetts Reiser on the brief and orally), for the plaintiff.

(RobertSmith, ofUpton, Sanders & Concord IIUpton, and Gil-
brief,bert on the IIUpton and Robert forUpton, orally), the defend-

ants.

THAYER, J. This is an frominterlocutory appeal a of theruling
J.)(Mohl,Superior Court denying the defendants’ motion to dismiss

in a civil sexual assault case. We affirm and remand.
McCollum,plaintiff, old,The Jill fifty yearsnow the naturalis

daughter of defendants George and Elizabeth now inD’Arcy, their
eighties. She that thealleges defendants inrepeatedly engaged
forced sexual contact with her 1956,from childhood untilearly when
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that defend-The also theyears plaintiff allegesshe was thirteen old.
her mother to lock herverbally, including byher threatsants abused

to anyone.in if disclosed the sexual actsa closet she
maintains,acts, she hasplaintiffdefendants’ theAs a result of the

all her adultvirtuallytraumapsychologicalsuffered emotional and
thirty-five yearsceased overlife. the sexual abuseAlthough alleged

theall of it fromrepressed memoryasserts that sheago, plaintiffthe
1990, flash-began experiencingit occurred until June when shetime

workshopat a onby therapyher attendanceepisodes triggeredback
connect theplaintiff allegedlyat that time did theOnlychild abuse.

inju-psychologicalas a child with theassaults she sufferedphysical
delayed discovery,Because of thishas suffered as an adult.ries she

until December 1991.not initiate her suitplaintiffthe did
us, wasinterlocutory appeal,in thisThe motion to dismiss before

trial courtsuit was time-barred. Thelimited to the issue that the
themotion, statutorythat the formulation ofconcludingdenied the

1993),rule, 508:4,1 to the facts at bar.(Supp. appliesRSAdiscovery
factual asplaintiff’s allegationsthe defendants’ theBy accepting

motion, the trial court found that thetrue for of theonly purposes
1, 1986, the effective date ofJulyof occurred afterdiscoverydate

well within the statute’s508:4,1, broughtand that the case wasRSA
court also ruledlimitations The trialthree-year period.prescribed

this courtbyconcealment” doctrine articulatedthat the “fraudulent
(1959),LaFrance, 300, pro-in 102 N.H. 156 A.2d 123Lakeman v.

of lim-tollingcommon law for the statuteprecedentvides additional
in atitations the case bar.

mo-from the denial of the defendants’interlocutory appealIn this
for re-dismiss, three ourpresent questionstion to the defendants

(1) theby applicablethe claim is barredplaintiff’sview: whether
(2)limitations; of fraudulent conceal-of whether the doctrinestatute

(3)case; doc-discoveryto this and whether theapplicablement is
is no cor-in cases when thereapplied repressiontrine should be

abuse.roborative evidence of the sexual

a method ofdiscoveryfirst the rule asdevelopedThis court
tortlimitations “to facilitate the vindication ofthe statute oftolling

512, 523,Sears, Co.,v. Roebuck & 123 N.H.victims’ Heathrights.”
(1983). rule, “a288, discovery294 the common law464 A.2d Under

or, in theaccrue until the discoversplaintiffcause of action does not
theshould have discovered bothdiligence,exercise of reasonable

523-24,Id. at 464 A.2d atof his and the cause thereof.”injuryfact
discoverythe common lawapplyIn whether todetermining294.

evaluate, each otherrule, weigh againsta must andidentify,court
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18,Deere,Rowe v. John 130 N.H.the interests.parties’ competing
Co.,375, (1987); Eli & 117 N.H.23, Raymond Lilly377 v.533 A.2d

(1977);170, v. Elliot164, 170, Shillady CommunityA.2d 174371
(1974).321, 325, 637, 639114 N.H. 320 A.2dHosp.,

rule in casesdiscovery appliesthat the common lawWe have held
of the statute of limitationsrunningof medical to toll themalpractice

andor in the exercise of reasonable careuntil “the learnspatient
objectof a leftpresence foreignhave learned” of theshoulddiligence

324,114 N.H. at 320 A.2d at 639. Overbody. Shillady,in the patient’s
has the of the common lawapplicationthe this court extendedyears,

See, e.g.,other thandiscovery malpractice.rule to cases medical
(1983) (tim-Inc., 476,v. 123 N.H. 464 A.2d 279Audley,French R.S.

& lia-Lilly supra (drug productsv. Eli Co.trespass); Raymondber
(1976)Riordan, 729, 472McKee v. 116 N.H. 366 A.2dbility);

(attorney malpractice).
508:4, I,an amendment of RSA codifiedlegislature, throughThe

all actions on or afterdiscovery personal arisingthe rule for almost
1, statute, amended, provides:1986. The asJuly

law, actions,byas otherwise all“Except provided personal
libel,for slander orexcept may brought onlyactions be

of,years complainedwithin 3 of the act or omission except
that and its causal to the act orinjury relationshipwhen the

reasonablyomission were not discovered and could not have
omission,discovered at the time of the act or the actionbeen

timeyears plaintiffshall be commenced within 3 of the the
discovers, or in the exercise of reasonable diligence should

discovered, injuryhave the and its causal to therelationship
act or omission of.”complained

1993).508:4, IRSA (Supp.
amendment, 508:4,1,Prior to its established thatmerely per-RSA

actions, libel,sonal than or broughtother for slander must be within
(1983).508:4,yearssix of the time “accrued.” See RSA I Inthey

actions,tort the time of accrual istypical ascertaining relatively easy
McKee,because the harm its cause occur 116simultaneously.and See

730,N.H. at 366 A.2d at 473. In cases where the harm longsurfaces
cause, however,after the the time of accrual remained difficult to

“accrual,”determine. As the statute did not define court em-this
the common lawployed discovery rule to extend the time of accrual.

See, (cause324,114 ate.g., Shillady, N.H. 320 A.2d at 639 of action
for inleaving foreign object patient’s body accrues when patient
learns or should have learned of itsreasonably presence).
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the issue of the commonapplyinghave never addressedWe
case,assault find no reasonlaw rule to a civil sexual butdiscovery

It makes no difference that the abusewhy allegedit should not apply.
I,508:4,of and topriorto the 1986 amendment RSAprioroccurred

law rule. Shil­discoveryour articulation of the common See1974
324, In Shillady, explicitly114 at 320 A.2d at 639. welady, N.H.

rule where the defendant’sdiscovery appliesthat therecognized
1940,in the did not learn ofyet plaintiffactions occurredphysical

ensu­the defendant’s actions and thethe causal connection between
322, Thus,at 320 A.2d at 637-38. as theharm until 1970. Id.ing

illustrate,in the common law discov­Shilladyfactual circumstances
at far as 1940.datingrule to facts back least asery applies operative

Furthermore, deci­appellate“it is the common law rule thatgeneral
Walsh, N.H.retroactively.” Stanleyin civil cases v. 128operatesions

(1986).692, 693, 1189, 1190 “A ofnewly517 A.2d announced rule law
that this rule’s ap­is on the court’s determinationideally premised

than those reached underjust priorwill reach results moreplication
is, effect,the court in what itsays,law.... what the law[B]y saying

Co., 640,v. Ford Motor 125 N.H.alwaysshould have been.” Waid
(1984).1152,641, 484 A.2d 1153

noted, maythe common law rulealready discoveryAs we have
if interests those of the de­only plaintiff’s outweighbe theapplied

true for ofallegations purposesfendants. the asAccepting plaintiff’s
motion, trial properlyon the defendants’ the court balancedruling

inthe interests this case. The interestcompeting alleged plaintiff’s
acts,the defendants’injuries byin for causedbeing compensated

the its causal connection to theespecially plaintiff’swhere abuse and
took out­injuries place,were discovered decades after the abuse

have in suchalleged puttinginterest the defendantsweighs any
173-75, 371 176-77;to 117 N.H. at A.2d atRaymond,claims rest. See

Rowe, 21, 23, 377,at to toll(refusing130 N.H. at 533 A.2d 377-78cf.
the statute of limitations where the was aware of the causeplaintiff

occurred).itof his at the timeinjury
reject the defendants’ contention that the common law discov­We

ifin cases should be there isery only appliedrule child sexual abuse
of we ac­corroborative evidence sexual abuse. Whileindependent

a common law re­imposedthat other courts have suchknowledge
182-83,174,Schafer, App.see Meiers-Post v. 170 Mich.quirement,

606, (1988); 72, 79-80,427 v. 107 2dTyson Tyson,N.W.2d 610 Wash.
226, 229-30 (1986), not the requirement727 P.2d we have established

for other of thepotential applicationsof corroborationindependent
ofrule. therefore leave thediscovery questioncommon law We
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corroboration ofof independenta requirementto imposewhether
legislative process.to thesexual abuse

discoverythe rulein applyingthus did not errtrial courtThe
of onrulingfor purposesof limitationsstatuteapplicableto toll the

addition, hold thatIn because wedismiss.motion tothe defendants’
to theby Shillady appliesrule articulateddiscoverylawthe common

motion toon the defendants’rulingfor ofpurposesfacts of this case
on “fraudulentdismiss, the trial court’s reliancedo not addresswe

303-04,LaFrance, 156102 N.H. atconcealment,” Lakeman v.see
that, re­note on126, of limitations. Weat to toll the statuteA.2d

her allega­to substantiatemand, still carries the burdenthe plaintiff
oftheand, phenomenonif to validatechallenged,tions of abuse

flowingof evidenceadmissibilityitself and thememory repression
(1993).402, 628 A.2d 696137 N.H.Cressey,State v.therefrom. See

dismiss, thechallenged onlydefendantsIn motion to thetheir
operativerule to thediscoveryof theavailability applicabilityand

The thus didcase, facts themselves. defendantsfacts of this not the
or therepressed memoryofallegationsnot thechallenge plaintiff’s

known of theshould havereasonablyon which she knew ordate
defendants’injuriesher and theallegedbetweenrelationshipcausal

1993); 114 at508:4, I N.H.(Supp. Shillady,alleged acts. See RSA
of new324, allegationsthat theNoting plaintiff’s320 A.2d at 639.

future dis-subjectstill be the ofallegedof the abuse wouldmemory
such for“accept allegations” pur-the chose tocovery, defendants

of their motion.poses
Thus, necessaryall of the facts to deter-agreedbecause counsel to

law, trialthe as a matter of thebymine the issues raised defendant
onin its determination based thosemakingcourt acted properly

onlycourt the conclusions thatfacts. We find that the trial reached
namely, plain-the facts as that thealleged;could be deduced from

com-of action accrued in 1990 and that the plaintifftiff’s cause
the statute of limitations.applicablemenced her action within

however, not the defendantstoday, precludeOur decision does
plaintiff’s allegations regardingfrom thesubsequently challenging

discovered, in the exercise of reasonable diligencethe date she or
discovered, relationshiphave the and its causal to theinjuryshould

also are not precluded,defendants’ acts. The defendantsalleged
inof from that the thisshowing prejudice, arguing equitiesaupon

discovery Raymond,do not of the rule. Seesupport applicationcase
173-75, A.2d at 176-77.117 N.H. at 371

and remanded.Affirmed
All concurred.


