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judicialHillsborough-northern district
No. 92-527

CompanyFire InsuranceProvidence Mutual

v.

Jeffrey & a.Scanlon, of ScanlonJohn Guardian

18,March 1994

Nourie, (GordonP.A.,Wiggin & of Manchester A. Rehnborg, Jr.
brief,F.and Doreen Connor on the and Mr. for theRehnborg orally),

plaintiff.
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(PaulP.A., D. Par-of ManchesterCraig,Law ThomasofOffice
Ronda Haines.orally),brief and for the defendantnass on the

Scanlon, se, nofiled brief.proJohn

HORTON, Mutual Fire InsuranceJ. The Providenceplaintiff,
(Providence Mutual), an of the Supe-from orderappealsCompany

J.) a policyunder homeowner’s(Groff, finding coveragerior Court
Scanlon,insured, shootingfor Jamesagainst Jeffreyfor a claim the

BB Providence Mutual ar-eye gun. appeal,Haines in the with a- On
separate policythat excluded under twocoverage should begues

not have awarded attor-and that the trial court shouldprovisions,
mother, hold that existscoveragefees to Haines’ Ronda. Weney’s

fees was and thereforeattorney’s improper,but that the award of
inaffirm in and reversepart part.

areunderlying appealto the civil action thisgivingThe events rise
3, 1991, Jeffrey andsixteen-year-oldas follows. On March Scanlon

BB atfriend, shooting gunsTim werefifteen-year-old Knoetig,his
According Knoetig, theyin a field house. totargets Knoetig’sbehind

at the and to shoot atshooting targets beganbored withquickly got
min-thirtyfeet. After aboutfiftyeach other from a distance of about

Haines, andutes, Levi and James arrivedyounger boys, Stanleytwo
leave, theyin the to butboysto the field. Scanlon warnedbegan play

“daredevil,” back and forth between Scan-runningcontinued to play
In the course of thisand them to shoot.Knoetig daringlon and

Scanlon, each hit withoutStanley injury.and were“game” Knoetig
back, but,in tohat, accordinghit on his and theKnoetig was Scanlon

Scanlon, light.” Stanleyfar so the was Afterapart impact“we were
minutes,for ten Scanlon hit Stan-Haines had been there aboutand

cheek, inside toin Scanlon then went"ley evoking only laughter.the
minutes, and,outAfter a few he came runninguse the bathroom.

infired from his waist Haines’ninety away,from about to feeteighty
eye.hit him in thedirection and

Haines, son,1991, individually and on behalf of herJulyIn Ronda
father, John, theoryon a of negli-a claim Scanlon’sbrought against

Jeffrey alleging negli-and a claim Scanlonagainstgent supervision,
events, familyand his wereAt the time of the John Scanlongence.

Providence Mutual.bya homeowner’s issuedpolicyinsured under
anagainstfor claims insuredcoverage “broughtThe policy provides

occurrence,”. .. caused anbodily injury bybecause ofdamagesfor
. in[resulting] bodilyan as “an accident . .and defines occurrence

coverageIn the excludes forprovision,, policyainjury.” separate
the insured.” Provi-by“which is or intendedbodily injury expected
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claimthe butnegligent supervisiondence Mutual to defendagreed
an order that it needdeclaratory judgment seekingfiled a action

againstfor the claimcoverage negligenceneither defend nor provide
Mutual, the incident fell within theAccording to ProvidenceJeffrey.

addition,Ininjuries.exclusion for or intended”policy’s “expected
accidental,notshootingthat the wasProvidence Mutual contended

meaningwithin the of theand thus was not a covered occurrence
Haines, was named as aProvidence Mutual and Ronda whopolicy.

summary judgment.in moved forpetition,defendant the both
court Mutual bound to defend andThe held Providencesuperior

It ruled that the or in­“expectedfor the claim.provide coverage
failed to thatallegeexclusion was not met because the writtended”

Further,injure applyingintended to shoot or Haines. Ver­Jeffrey
Malcolm, 521, 517Insurance Co. v. 128 N.H. A.2d 800mont Mutual

(1986), Jeffrey’scourt found that because actions weresuperiorthe
cause theinjurious injury,not so as to be certain to theinherently

was “accidental.” it awarded Ronda Haines her courtinjury Finally,
(1983).fees, 491:22-battorney’s citingcosts and RSA

I. or Intended” Exclusion“Expected

the trial courtarguesOn Providence Mutual first thatappeal,
in “bodily injury expectederred that the exclusion for orfinding

intended the insured” was not met. Weby disagree.
inthis MacKinnon v. Hanoverinterpreted precise provisionWe

Co., 456, (1984),124Insurance N.H. 471 A.2d 1166 and held that the
exclusion is met if the insured intended theonly actually particular

459-60,Id. at 471 A.2d at 1167. The crux ofinjury. plaintiff’s argu-
ment is that the announced in MacKinnon“subjective” test was

thatwrong and we should now overrule MacKinnon and announce
“objective”an standard consistent with that followed the over-by

standard,majority of Under anwhelming jurisdictions. objective the
insists, ifeven the insured does not intend theplaintiff actually par-

injury,ticular intent can be inferred where the insured’s actions are
certain to we that oursubstantially injury. recognizecause While

view,in MacKinnon now a see Fore-approach represents minority
(W.D.Weetman, 618, 1989),v. Supp.most Ins. Co. 726 F. 621 Pa.

(3d 1990),904 F.2d 694 we adhere to the of stareaff’d, principleCir.
decisis and refuse to overrule MacKinnon.

Usitalo, 50, 53,inrecognized BranniganAs we v. 134 N.H.
1232, (1991), is if case-by-case587 A.2d 1233 stare decisis “essential

ofjudicial decision-making principleis to be reconciled with the the
law,rule of for when standards are to revisiongoverning legal open
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case, judiciala mere exercise of willin cases becomesevery deciding
omitted.) It(Quotationsand results.”arbitrary unpredictablewith

in “it more that theimportantthat most cases ishas even been said
than it settled right.”rule of law be settled be[that]applicable

omitted).(1991)Tennessee, 2597, (quotation111 2609v. S.Ct.Payne
are at their acme inFurther, in favor of stare decisis“considerations

in-interests are. . . where reliancerights,cases contractinvolving
ora decision has unworkableprovenvolved.” Id. at 2610. Where

to it. See id. atreasoned, will not hesitate revisitthough, webadly
53, at these2609; Applyingat 587 A.2d 1234.134 N.H.Brannigan,cf.

toconsiderations, yetthat MacKinnon has bealthoughwe note
court, it is well-reasoned and offersthis we findapplied bytested or

of intent.and workable definitionstraightforwarda
that us tourgesin this casecompanyit is an insuranceAlthough

MacKinnon, companies doingthat the insuranceoverrule we believe
on ourrelyserved able toby beingin this State are bestbusiness
provi-inguidance drafting policyand to use them asprecedents,

could avoid the MacKinnonThus, a drawn exclusioncarefullysions.
Insurance Co. v.an standard. Allstateobjectivetest and substitute

(1991), this The59, point.A.2d 363 illustrates134 N.H. 588Stamp,
to cover-provideAllstate was requiredin was whetherStampissue

had shot awhere an insured minorunder a homeowner’sage policy
an inten-here,in we focused on whetherofficer the Aspolice leg.

Allstate inten-in the had been met. Thepolicyexclusioninjurytional
andsubjectivecontained bothexclusioninjury specificallytional

intent, “bodily injuryforexcluding coverageofobjective definitions
the intentionalto result fromreasonably expected... which bemay

byin fact are intendedan insured or whichpersonor criminal acts of
added). In61, (emphasisat 588 A.2d at 364an insured Id.person.”

whether sub-met, did not need to considerthe exclusion wefinding
objectivethatreadilywe concludedintent existed becausejective

62-63, Presumably,at 588 A.2d at 365.intent Id.was established.
mod-byin and respondedour decision MacKinnonAllstate heeded

intended“objectively”reachexclusion topolicy specificallyitsifying
Mutual,to Providenceequallywas availableinjuries. “remedy”This

theitself, are to resort tounwillingit wehelpwhere has failed tobut
of our decisions.priorof oneoverrulingextreme measure

force, nowremains in full wethat MacKinnonheldHaving
that standard.appliedtrial court properlywhether theconsider

a re­exclusivelywas onWhere, here, rulinga trial court’s basedas
factualdocuments, to itswe owe less deferenceview of submitted

the demeanor andgaugeit the toopportunitythan where hadfinding
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credibility of witnesses. Masse v. Co.,Commercial Union Ins. 136
628, 632, (1993).N.H. 1041,620 A.2d 1044 We nevertheless hold that

the trial court properly interpreted and,MacKinnon even applying
the less standard,deferential Masse hold that its fac-corresponding
tual arefindings well-supported in the record.

In MacKinnon, we held that the standard exclusion for
.“bodily injury . . expected or intended by the insured” refers to

actual expectation 459,or intention. 124 N.H. at 471 A.2d at 1167.
Further, we held that the exclusion is not met even where the insured
intended one butinjury 460,another results. atId. 471 A.2d at 1167.

standard,thisApplying the trial court found that did not“[Scanlon]
intend the injury certainly.” A ofreview the record strongly supports
this finding and leads us to the same conclusion. Of particular signifi­
cance is that up to the point injured,Haines was there had been no
injuries speakto of even thethough “game” had ongone for nearly
an hour with numerous shots fired and all other participants having

short,been hit. In the history toup pointthat could well have led
Scanlon to conclude that no serious injury would result from firing

BBhis ingun Haines’ direction.

II. “Non-accidental” Exclusion

Providence Mutual next that itargues has no toresponsibility pro-
vide a defense or coverage for Jeffrey Scanlon because the injury
was not “accidental” and thus was not an “occurrence” within the
terms of the policy. Again, we have interpreted this precise provision
in a line of cases beginning with Vermont Mutual Insurance Co. v.
Malcolm, 521, (1986).128 N.H. 517 A.2d 800 In Malcolm, we an-
nounced the test for determining whether there is an accident:

“If the insured did not intend to inflict the injury on the
victim by his act,intentional and the act was not so inher-
ently injurious that the injury it,was certain to follow from
the act as a ofcontributing cause injury would be regarded
as accidental and an ‘occurrence.’”

524,Id. at 517 atA.2d 803. consideration,The first whether the in-
sured intended to inflict the isinjury, the same test that we framed in
MacKinnon, and accordingly requires no further treatment here.

focus, instead,Our is on the second consideration in Malcolm:
whether the act of shooting the atgun Haines was “inherently inju-
rious.” We hold that it was not.

The thrust of Providence Mutual’s argument is that the trial
court misread Malcolm and its progeny as andefining inherently
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to the particu-that is certain causeabsolutelyact as onedangerous
Mutual,to an act should beAccording Providencealleged injury.lar
it is certaininherently injurious substantiallyas wheneverregarded

inherentlyin hold the definition of aninjury.an We thatto result
trial nor as broadact neither as narrow as the court heldinjurious is

trial courtmight byThe rule stated theurge.as Providence Mutual
Malcolm,-,however,in modifiedslightlythe one we announced wewas

Malcolm, the rule isin decisions. Quite simply, applicabletwo later
if in someinherently injuriousan act it is certain to resultthat is

injury. Seenecessarily particular allegednot theinjury, although
769, 630,Co., 773,Ins. N.H. 560 A.2dv. Mut. 131FitchburgFisher

(sellers’(1989) agreementsact of two and salesigning purchase632
oneinjurious inevitablyas sellers would have to breach ofinherently

Co.,contracts); v. & 131 N.H.Fidelity Guarantythe U.S.Jesperson
(1988)257, 261, 530, (discharge partner551 A.2d 532-33 of business

of...inherently injurious degree physi-because mental and“[s]ome
such a dis-certainly consequencedistress ... is the natural ofcal

that our of representsWe definition “accident” acharge”). recognize
Nonetheless, for in thisthe reasons discussed earlierminority view.

linewe adhere to our of with Malcolm.opinion, precedent beginning

the trial court an actinherently dangerousdefinedAlthough
narrowly, judgmentaffirm its because our review of the rec­too we

of notshooting inherently injuriousreveals that the the wasgunord
andunder the broader definition. See In re Trailerproper,even
(af­(1990)432, 438, 343,133 N.H. 578 A.2d 346Plumbing Supplies,

bytrial result reason­firming propercourt which reached erroneous
above, Malcolm,,As the from modified bydetailed rule asing).

Fisher, is that an if it can­inherently injuriousand act isJesperson
a that somecertainty injurynot be without will result.performed

shot,until the final numerousConsidering that shots had been fired
had hit have littleinjury,and three been without weparticipants

that it was that finaldifficulty not certain the shot wouldconcluding
inresult injury.

Attorney’sIII. Fees

that trialMutual even if the courtfinally arguesProvidence
it in fees tocoverage, awarding attorney’sfound erredproperly

and on ofRonda Haines in her individual behalf James.capacity
us, trialthis issue before we hold that the courtFinding properly

in trial that itsfees and costs. The court statedawardingerred
to 491:pursuantaward of fees and costs was RSA 491:22-b. RSA

22-b, however, to aonly such an award successful insured.permits
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Because Ronda Haines was not an insured under the but in-policy,
stead an underlying claimant,tort we hold that RSA 491:22-b pro-
vides no basis for an award of fees or costs to her. AmericanSee
Home Assur. Inc., 954, 955,Co.v. Star Speedway, 119 N.H. 409 A.2d

(1979).1343, 1344

part;in reversed in part.Affirmed

Brock, C.J., JOHNSON, J.,and dissented without opinion from
II;IParts and the others concurred.
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