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Because Ronda Haines was not an insured under the but in-policy,
stead an underlying claimant,tort we hold that RSA 491:22-b pro-
vides no basis for an award of fees or costs to her. AmericanSee
Home Assur. Inc., 954, 955,Co.v. Star Speedway, 119 N.H. 409 A.2d

(1979).1343, 1344

part;in reversed in part.Affirmed

Brock, C.J., JOHNSON, J.,and dissented without opinion from
II;IParts and the others concurred.
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(StevenLatid, P.A.,McKean, of M. onMattson Gilford Latid&
Alvinorally),brief and for and Barbara White.plaintiffsthe

(MarkP.A., on thePuffer,and of Concord H. briefBarto Puffer
for Town of Wolfeboro.orally), plaintiffand

Wolfeboro,III, orally,F. and forMurray, byof brief de-Roger
and Francoeur.Alfred Janetfendants

Berlin, Bank,Carlson,P. for the CityDavid of Berlin filed no
brief.

Dame,Cole,M. of for and filed noDouglasPeter SamuelOssipee,
brief.

Manchester, Hall,Boeckeler, for Whittum andCooper,C. ofJohn
Shillaber, nofiled brief.

Francoeur,Horton, defendants,The AlfredJ. and Janet appeal
J.)(Dickson, awarding attorney’sCourt’s order fees toSuperiorthe

fees, costs,attorney’sAlvin Barbara White andplaintiffs,the and
(town).to the Town of We reverse.penaltiesand Wolfeboro

arose over adispute triangular pieceThis claim out of a title to of
in Town of The parcel,land on Lake Wentworth the Wolfeboro. de-

3, larger bylot was of a Allen “A”scribed as carved out tract owned
Inc., aa to limited AllenRealty, corporation partnership,successor

Dame,“A” Allen “A” Inc. lot 3 to SamuelRealty, conveyedAssociates.
Associates,“A” by warrantylimited in Allen deedpartnera former

1983,24, In title toJanuary May1978. Dame transferred thedated
metes inby descriptionFrancoeurs deed. The and boundswarranty

conformed to anthe deeds of the Francoeurs and Damewarranty
that lot 3 asplan havingdescribedunapprovedearlier subdivision

to anon Lake The deeds also referredfrontage ap-Wentworth.
lot asand recorded that showed 3 noplan havingsubdivisionproved

on Lake Wentworth.frontage
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into an3 and enteredlotadjoiningpropertyThe ownedWhites
toFrancoeur’sbeach, property,theabuttingtheto sellagreement

in thedescriptionsthe inconsistentA revealedtitle searchthe town.
transferred toNevertheless, to the beach wastitledeed.Francoeur’s

of theresolutionpendingin escrowbeingfunds heldthe town with
filed a forpetitionand the towntitle. The Whiteson the town’scloud

relief againstand otherinjunction, damagesjudgment,declaratory
basedfrontageto theFrancoeurs, ownership disputedclaimingthe

theFrancoeurs defendedTheplan.the recorded subdivisionupon
deed,in theiraction, descriptionand boundson the metesrelying

the hadpropertyof transfer thatat the timeDame’s representations
useWentworth, predecessor’stheir and theiron Lake andfrontage

frontage.disputedof the
and boundsconflictingthat the metescourt foundsuperiorThe

mistake,” onlyof a andplainin the deed was “the resultdescription
“A”Allenconveyed bycould have beenplanrecorded subdivisionthe

courtto the Francoeurs. ThesubsequentlyInc. to Dame andRealty,
subdivision andplandeed to with the recordedcomplyreformed the

costs, penalties,fees and the townattorney’sawarded the Whites
(1986).676:17,to II The Fran­and fees RSAattorney’s pursuant

of fees to theattorney’scoeurs filed a motion to set aside the award
fees, costs, andattorney’s penaltiesand a motion to set asideWhites

the motions on ourrelyingto the town. The court deniedsuperior
494, 502, 1379, 1383Fearon, N.H. 543 A.2din Keenan v. 130decision

(1988), fees in action com­anyand its “to award counselpower
menced, reasonableanyor defended withoutprolonged, required

evidence, claim in theanyin facts or reasonableprovable bybasis
tois,as it or as it be held be.”might arguablylaw

that their defense was notargue pat-the Francoeursappeal,On
court abused discretionunreasonable and therefore the trial itsently

agree.in counsel fees to the Weawarding plaintiffs.

rule in is that each to ageneral Hampshire partyThe New
for or her own fees. See Guar­responsible attorney’slawsuit is his

457, 462, 648,Trans-Lease 136 N.H. 617 A.2d 651Group,aldi v.
(1992); Bradshaw, 7, 16, 481, (1991),Adams v. 135 N.H. 599 A.2d 487

(1992).denied, tomaycert. 112 S. Ct. 1560 Fees be awarded the
authorization, anlitigant only by “statutory agreementprevailing

v. Mer­exception.” Maquirebetween the or an establishedparties,
(1990).Co., 51, 55, 451,rimack Mut. Ins. 133 N.H. 573 A.2d 453 We
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have an forrecognized exception those who are “forced to litigate
anagainst whoseopponent position patentlyis unreasonable.”

Keenan, 502, Further,130 N.H. at 543 A.2d at 1383. we have held
that a court has the to in“power anyaward counsel fees action com-
menced, or defendedprolonged, required anywithout reasonable

evidence,inbasis the facts orprovable by any reasonable claim in
is,itthe law as or as it bemight arguably held to be.” Id. We review

the of attorney’saward fees for abuse of discretion. 133Maguire,
54,N.H. at abuse,573 A.2d at 453. “To constitute an reversible on

theappeal, discretion must have been exercised for clearlyreasons
untenable or to an clearlyextent unreasonable to the ofprejudice the

omitted).56,atobjecting party.” Id. 573 A.2d at 454 (quotation

In case,the trialpresent the court found that because the
inconflicting mistake,”the deed were adescriptions “plainresult of

invalid,the theconveyance to defendants was and had nothey rea­
sonable basis to defend the action. that aAssuming mistake was

deed, however,made in drafting the we note that the issue remained
as to which of the inconsistent descriptions controlled: the metes and

indescriptionbounds the deed or the reference to the recorded sub­
division plan. previouslyWe have not decided this question, and the

did not aplaintiffs “clearlyhave such defined and right”established
that they should not have forced litigatebeen to the issue. See Har­

(1977).Adams, 687, 691, 377keem v. 617,117 N.H. A.2d 619 weWhile
case,do not indecide the issue this is authoritythere for the proposi­

tion that “if the and indescription the deed is in­[metes bounds]
tended to superiorbe to the or is not aplat, intended to be mere
secondary restatement the inof the thedescription plat, deed de­
scription Rohan,will R. Powell & P.prevail.” 6A Powell on

Property ¶ (1993).Real at 81A-113 to 81A-114899[3] Accordingly,
the defendants thatargued the intent of the parties controlled the

deed,of the thatinterpretation and evidence such as the conduct of
the to theparties subsequentdeed and of owners was admissible to
determine which tract of the partiesland intended to convey. See

Breault, 135,MacKay 139-40, 1099,v. 121 N.H. 427 A.2d 1101
(1981). The record contains the infollowing evidence of thesupport
defendants’ argument that the to the deed intended lotparties the to
include the disputed shore Dame and the Francoeurs main­frontage:

area;tained and used the Dame’s use ordisputed of theownership
wasfrontage never Dame to thedisputed; represented Francoeurs

Smith,that the lot included the and Norvalfrontage; president of
Inc.,Allen “A”Realty, objectednever to Dame’s or the Francoeurs’

use of the frontage during his of theownership abutting property.
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con-intended thegrantorfound that thetrial courtthat theThe fact
Daiglefees. Seeattorney’sofwarrant an awardnot alonetrary does
(1993).776, 777572, 575, A.2dPortsmouth, 630137 N.H.Cityv. of

evidence, cannot holdwelaw and theof theour reviewuponBased
descrip-metes and boundsthepositionthe defendants’that —that

subdi-to the recordedreferenceover thein the deed controlledtion
unreasonable.patentlyvision—was

of the metes andon the illegalityalso focusedThe trial court
theviolated sub­conveyancethethatconveyance. agreeWebounds

thathowever, adefendants, correctly arguedstatute. Thedivision
not void. See P.isplatof a subdivisionin violationconveyance

ZoningPlanning 351,§ at 3-59 toandLoughlin, 1 Land Use
1993)(1986 that the(1990). gran­Supp. provides&RSA 676:163-60

must apayof asells a lot in violation subdivisiontransfers ortor who
the676:16 buttresses defend­of RSAstatutory historyfine. Thecivil
that a con­1969, providedlegislature expresslyIn theants’ position.

1969, 185:1. Inwas void. Lawsin of a subdivisionviolationveyance
1970, There­Laws 21:1.1970, provision.thisrepealedthe legislature
27, 1969, andJuly Julyfore, made betweenillegal conveyancesonly

HampshireLoughlin Bar As­1970, New3, supra;are void. See
(1988).5-14,§ at 7 TheTitle Examination Standardssociation

inInc. to Dame occurredRealty,from Allen “A”original conveyance
and descrip­found that the metes boundsIf the trial court had1977.

controlled, have had title toErancoeurs wouldin thetion the deed
Therefore, that the Fran­lot. we concludeillegal, unapprovedthe

in the factsreasonable basisanywas not “withoutcoeurs’ defense
is,evidence, in the law as itor reasonable claimanythebyprovable

502,be,” Keenan, at 543to 130 N.H.it be heldmight arguablyor as
in1383, the trial court abused its discretionand we hold thatA.2d at

to the plaintiffs.counsel feesawarding
fees, topenaltiesof costs andattorney’sturn now to the awardWe

676:17, A attor-mayto II. trial court awardtown RSApursuantthe
infees, municipality anyto apenalties prevailingcosts andney’s

injunctiveof relief asby way... to“brought enforce,actionlegal
ordinance,otherwise, local code orany676:15 orby RSAprovided

title, anythis or to enforce boardplanningunderregulation adopted
676:17, II (emphasismade to this title.” RSApursuant. . . decision

1993)added). injunctivefor relief where(Supp. provides676:15RSA
toor thereof is or is bepart proposedor structure“buildinga

reconstructed, is or iserected, constructed, anyor or landaltered
orany provision specificationin violation of . . .to be usedproposed

orplat, plan.”of an application,
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The fee onFrancoeurs the award to the town thechallenge basis
action,that the of case asubstance the town’s was title not an en-

Inforcement action. the town it wasresponse, contends that entitled
to fees the of itplain 676:17,under RSA II as waslanguage success-
ful in an action thebringing enjointo defendants from a lot inusing
violation of the town’s regulations.subdivision Because we find that
the actionenforcement was a de minimis the town’sportion of case
and the court’s anfindings supportdo not award of fees and costs

676:17, II,under we the attorney’sRSA reverse award of fees and
costs to the town. We note that it is unclear recordfrom the whether
the trial penalties 676:17,court awarded the undertown RSA II. To
the such granted,extent that an award was alsowe reverse the
award of penalties.

In the trial court’sevaluating statutory attorney’saward of
fees, of thevaliditythe award is not determined the formby of the
action itsby Paine, 137, 149,but substance. Belcher v. N.H.136Cf.

1318, 1326 (1992);612 A.2d TheKantor v. Norwood 127Group, N.H.
831, 834, 1078, (1986); LaFrance,A.2d508 1081 Lakeman v. 102

(1959).300, 305, 123,N.H. 156 A.2d 127 aroseThis action when the
town purchased abuttingthe land the property.defendants’ The
town on byto remove the cloud its title thesought created inconsist­
ent in Hence,the deed. titledescriptions Francoeurs’ the dispute was
the crux action. byof this This is evident the order: thecourt’s town
of inWolfeboro was declared to be the owner simplefee absolute of
the shore andfrontage, the deed was reformed to withcomply the
recorded plan. acknowledgesubdivision We that the court also en­
joined however,the Francoeurs theusingfrom onceproperty; the
town was declared the owner frontage, injunctionof the the became

fact,In the theunnecessary. primary importance of subdivision
that itviolation was evidence in ofconstituted thesupport town’s

title proof grantoraction: it was that to conveythe intended the lot
review,as the approvedrecorded on subdivision plan. Upon we are

convinced that this was not an 676:17,enforcement action under RSA
II, Inbut a action. a declaratory againsttitle seeking judgment the
Francoeurs, owner,the town was in theacting capacity of a land con­

itself, fortesting title for rather than the ofpurpose “promoting the
health, or the of thesafety, general community,” bywelfare enforc­

(1986 1993).ing 674:16,its RSA I &regulations.subdivision Supp.

Our review of the trial leadsfindingscourt’s also us to the
itconclusion that was an of discretion trialabuse for the court to

fees, 676:17,award and under RSA Thepenalties, costs II. trial court
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and recordedapprovedthe lot asFrancoeurs ownedfound that the
Therefore, no subdivision violationthere wasplan.on the subdivision

could be accused ofthe FrancoeursAt mostfor the town to enforce.
contrast, if the trialInneighbor’s property.on theirtrespassing

controlleddescriptionand boundsfound that the metescourt had
have been a subdivisionthere wouldFrancoeurs prevailed,and the

relief would haveinjunctiveandthe town to enforceviolation for
this wastown’s claim. Becauseof thenecessary componentbeen a

not sustain ancase, findingstrial court’s dohold that thenot the we
676:17, II.of fees under RSAattorney’saward

to theattorney’sof fees Whiteswe reverse the awardAccordingly,
fees, costs, and to the townpenaltiesattorney’sand the award of

the676:17, prejudice plaintiffs’II. does notholdingunder RSA This
Rule 87.to Courtpursuant Superiorto costsright

Reversed.

sit;THAYER, J., the others concurred.did not
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