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Jr.,H. Concord,Bernard ofWaugh, by brief for HampshireNew
Association,Municipal as amicus curiae.

JOHNSON, (theJ. bank),The First NH Bankplaintiff, appeals
J.)from orders of the Superior (Groff,Court granting summary

(thedefendant,in favorjudgment town),of the Town of Windham
and the aupholding acquisition delinquent land,town’s of taxpayer’s
free clear ofand the bank’s interest themortgageeas of taxpayer.

(1)We consider the following: whether real estate tax liens have pri-
(2)ority mortgages;over antecedent whether tax indeeds issued

(taxofforeclosure the ofequity redemption existing under such liens
deeds), (1991), (3)lien RSA 80:76 suchextinguish mortgages; and

whether must ofmortgagees receive notice the of taxdeeding liens
as a ofmatter statutory construction and due Weprocess. reverse
because the bank as didmortgagee not receive notice of the exter-
mination its in therightsof to ofproperty prior the issuance deeds.

1,1988, (Torrisi)On April Torrisi Construction Co. owned four lots
in thatWindham the town assessed for property taxes. The bank

lot,mortgageheld a on each millionsecuring approximately of$1.4
debt.

Torrisi failed to onpay taxes the four lots thefollowing April 1988
assessment. the alternate lienApplying procedure,tax see RSA

(1991),80:20-a the town tax collector executed liens all fouron lots on
13,1989.April The tax collector thattestified she notified the bank of

1993).the of tax inexistence liens accordance with (Supp.RSA 80:65
This was the of the taxonly notice collection thatprocess the town
provided the bank issuingbefore tax lien deeds yearstwo later.

paymentsBecause no were made to redeem the fromproperty the
liens, the tax collector issued deeds for the lots to the town on April
19,1991. title,After the town notified the bank that it theheld bank
immediately offered to all tax inpay arrearages exchange for recon-
veyance of the lots. townThe declined the offer. The assessed value
of million,the properties exceeded while the amount of unpaid$1

$60,000.taxes was approximately
1991,In July the bank filed a petition judgmenta thatseeking its

liens,hadmortgages priority over the tax and that lotsthe remained
by the Anmortgages. petition alleged,amended amongencumbered
(1) town,other thatthings: by liens,the the bank the taxnotifying of

deeds,but not of the conveyances of tax lien had notimpending com-
plied with the thatstatutory requirement current owners receive

(2)tonotice such that theprior deeding; failure to provide notice
(3)the bank’s to process;violated due andright conveyancethat the

of tax lien deeds was fraudulent.
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for1991, summarytrial court ruled on a motionIn November the
mortgages.tax liens had over the bank’sprioritythat thejudgment

into placeto auction the four andpropertiesThe parties agreed
costs, and in Maytax andexceeding arrearagesescrow funds theany

to this arrangement.1992 the trial court consented
reten-1992,In moved to add a claim that the town’sJune the bank

of unpaidof the in excess of the amountpropertiestion of the value
ruled, atrial court denied the motion but ontaking.taxes was a The

collection proceduremotion for that the taxsummary judgment,
clauses of theprocesswith RSA 80 and the duecomplied chapter

forand Federal The bank’s motions recon-State Constitutions.
sideration and clarification were denied.

The amount in escrow from the auction of the four lots iscurrently
$640,000. to theappeal, rightOn the bank asserts aapproximately
on account of the the of its mort-following: priorityescrowed funds

mortgages;the failure of the tax lien deeds to itsgages; extinguish
statutory requirementsthe town’s violation of the and constitutional

notice; of the taxconveyance properties byof and the fraudulent the
lien The also that the town’s retention of thearguesdeeds. bank
value of the real estate in excess of its taxes and costs violatesunpaid
the of the tax collection statute and constitutes a andpurpose taking,
that the trial court erred motion to amend itsby denying the bank’s
petition.

I. Priority MortgagesTax Liens Overof
The first issue is whether the tax liens have over thepriority

hold that liens for taxesmortgages. superiorWe are encumbrances.
Local taxes exact a ratable of the value of realproperty portion

Black,to supportestate the functions of See H. Agovernment.
(2d 1893).§Treatise on the Law Tax 2of Titles ed. This tax

land,falls not on the landowner’s in the onequity but the real estate
1993) (amended(1991);itself. See RSA 72:6 RSA 80:19 to(Supp. pro­

vide that all liens inimposed accordance with this shall havechapter
liens);priority 408,over all other see Eastman v. Thayer, 60 N.H.

(1880).418
In April of each a lien arises ofyear, by force law to secure the

of taxes forpayment property year;that all real estate becomes
80:19; (1991);for all“holden taxes thereon.” RSA see also 76:2RSA

(1954).Bemis, 247,Allen v. 99 N.H. 108 A.2d 549 judicialNo inter-
vention is for the town to realize wealth from thenecessary land
subject Black, Instead,§to this automatic lien. See supra 189.
there are two statutory mechanisms for the automaticconverting
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lien into an interest tax sale on aequitable property by perfected
lien under the lien the taxstatutory procedure: sale and the alter-

tax Inprocedure. procedurenate lien either event the to theapplies
real estate itself without to other liens.regard

town in this case the alternate taxemployed procedure.The lien
Hampshire MunicipalLoughlin, 2See P. New Practice Se­

Municipalries, (1990).§andFinance Taxation 13:29 The alter­
lien,nate tax lien a tax collector a taxprocess requires to execute

which is a lien on “a 100 common inpercent and undivided interest
(1991),the RSA 80:61 if the taxes remain onproperty,” unpaid De­

1993).1 followingcember their assessment. See (Supp.RSA 80:59
town,a aOnly county, mayor the State hold this lien on the real

estate allalready by“holden for taxes” the automatic lien. RSA
1993).(Supp. Any subject80:63 an interest in land toperson holding

maythe alternate tax lien redeem theprocedure property by paying
taxes, costs,the tax collector all outstanding and interest. RSA 80:69

1993). when,This of(Supp. right redemption expires after two years
lien,from the execution of taxthe the collector issues a deed to the

town, State, sale,the thecounty, or as lienholder. RSA 80:76. A tax in
contrast, is a public auction of the smallest interest in thepercentage

that a toproperty willing buy satisfy taxes,bidder is to the unpaid
interest, (1991); Justices,and costs. See RSA 80:24 theOpinion of

644, 651-52, 1364, 1369-70 (1989);131 N.H. Howes,557 A.2d TaxW.
Collecting Hampshire (1941).in New 187

The bank asserts that its aremortgages superior because
they were recorded before the tax collector executed the tax liens to

Athe town. We real estate tax lien is adisagree. superior to mort­
because in this it hasgage State been “the consistent assumption

collectors,and taxpractice by mortgagees and and the notice provi­
sions of the tax it thatgive[]statutes effect.” United v.States Town

(D.N.H.718,F.Marlborough, Hampshire,New 305 722Supp.of
1969). lien,The like the taxproperty obligation itself, attaches to the
land, 80:19; 72:6;not to the equity.landowner’s RSA see also RSA

Manchester, (1879).538,Morrison v. 58 N.H. 557-59
bank, lien, lien,to the a aAccording statutory such as tax is subor-

dinate to an antecedent mortgage unless the State indi-Legislature
cates Even if thatacceptotherwise. we were to the of a taxpriority

statute,lien must be established we stillby would conclude that tax
mayliens are Liens for taxes besuperior. primacy byaccorded an

byor Seeexpress statutory provision, implication.- Black, supra
185,§ at 233. RSA 80 thatchapter provides mortgagees shall receive

lien,notice the execution of the tax andfollowing mortgagees, as
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may by pay-in the redeem theproperty, propertyinterestedparties
to the issuance of a tax lien deed. RSAing charges priorall taxes and

80:65, mortgageeA lien tax lien are void as to any:69. tax and a deed
lien,of thus establishing prioritynot of the execution theapprised

addition, form ofstatutoryfor the RSA 80:65. In themortgage.
taxes,“allmortgages requires mortgagor payof sale that thepower

be-charges property mortgaged mayand assessments for which the
(1992). serve littleprovisionscome liable.” RSA 477:29 These would

if mortgages.tax liens did not take overpurpose precedence
mayinfer that a is inferior to a tax lien so that wemortgageWe

mortgageeffect to the relevant in of salegive language every power
and in the statutes the a to notice of a taxgranting mortgagee right

Hamp-lien a to Town Newright Marlborough,and redeem. See of
shire, Therefore,305 F. at 722. the rank of taxSupp. finding superior

law,and we hold that theimplied by byliens statute established case
Lawspriority mortgages.town’s tax liens have over the bank’s Cf.

1993, liens,125:1 that tax liens take over other(providing priority
and case law andthereby “ratif[ying] codif[ying] existing practice”).

II. Tax Lien Deeds onImpact Mortgagesof

The next issue on is whether the survived theappeal mortgages
issuance of the tax lien deeds. The bank that a tax lien deedargues
conveys only that interest for the collection of taxes andnecessary
charges. bank,Such a limited toconveyance, according the allows

interests,other lienors to recover the of anyvalue their less taxes
and if the towncharges, ultimately sells the that itproperty acquired

taxby lien deed.
Morrissette, 275, (1969),In v.Spurgias 109 N.H. 249 A.2d 685 we

rejected a claim analogous to the bank’s. The intaxpayer Spurgias,
deed,divested of his a taxproperty by sale and a collector’s sought

taxes,to recover the value of the property exceeding the unpaid
276,atcharges, and fees. Id. 249 A.2d at 686. concluded that anyWe

of the to theright taxpayer surplus proceeds resultingof from the
tax sale ended when the issuance of the tax deed terminated the

278,of Id. atright redemption. 249 A.2d at 688.

inOur conclusion Spurgias that the issuance of the deed an­
nihilates inpreviousthe owner’s interest the withproperty comports

statute,an analysis of the and with earlier decisions of this court.
The statute the issuance of taxauthorizing lien deeds indicates that
the deed is for “land subjectthe to the real estate tax lien.” RSA
80:76. The lienholder takes a “100 common and undividedpercent

lien, 80:61,in the property” uponinterest execution of the RSA and
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this interest matures into a tax title the termination of theupon right
of and the execution of the tax deed. 80:76.redemption RSA Consist­
ent that the tax lien it at­superiorwith the construction is because

itself,to' the we have noted that taxtaches land the title derived from
Eastman,this all titles.” atup previouslien “breaks See 60 N.H. 418.

words,In a independentother new and title to one hundred percent
of the is thecharged unpaid productland for taxes ultimate of the

Black, 420, 529-30;§tax atalternate lien See seeprocedure. supra
(1845).Messer, 420,also Smith v. 17 N.H. 428 A does notmortgage

the tax title created RSA 80:76. The inter­by mortgagee’sencumber
est in the ends the issuance of the tax lien deeds whenproperty upon

278,the of 109 N.H. at 249right redemption expires, Spurgias,cf.
688,at therebyA.2d because encumbrances are divested.previous

Eastman, 418; Black, 420, 425, 529-30,§§at atsupraSee 60 N.H.
Therefore, thatreject argument535-36. we the bank’s mortgages

recorded on a survive the issuance of tax lientaxpayer’s property
deeds.

III. a Holder Where Notice NotRight Mortgage Adequateof
however, ifagree, mortgageWe that a will survive tax deeds

all requires.the town fails to the notice the law See White v.provide
(1983).849,Lee, 69, 75-76,124 N.H. 470 A.2d 853 Pursuant to RSA

(1991) :65,80:60 and the town notified the landowner and the bank
executed, (1991),that tax liens and topursuanthad been RSA 80:77

the the the taxtown notified landowner before deeds were issued.
bank, however, not ofexpressThe was sent notice the issuance of the

tax deeds.

that, like itargues taxpayer,The bank first the was entitled
to notice of the tax lien deed under 80:77. 80:77 providesRSA RSA

tax to every thirtyfor actual notice of lien deeds “current owner”
issue, then,days before the deeds are executed. The is whether the

bank is a “current owner” within the of the statute. holdmeaning We
that it is not. believe that the did not consider mort­legislatureWe

to be “current owners.” are led to this conclusion com­gagees byWe
:65,80:60 which deal with notice of the tax lien.paring RSA and RSA

that notice must be to “currentprovides given80:60 such the
owner”; that must toprovides givenRSA 80:65 such notice also be

legislature mortgageesHad the intended to be re­mortgagees.
owners,” it notgarded as “current would have needed to enact 80:65.

a taxSimilarly, had the intended there to be notice oflegislature
itmortgagees,to both owners and we believe would have sodeeding

inprovided express terms.



325

of tax lien deedsthat it was entitled to noticeThe bank also argues
Federal Constitu-under the State andas a matter of due process
231, 347,Ball, 226,124 471 A.2dv. N.H.tions. Consistent with State

I,partof(1983), requirementsthe due process350 we first consider
Constitution, and refer to casesthe New Hampshirearticle 15 of

Constitutionfourteenth amendment of the United Statesunder the
analysis.to aid ouronly

arguingin much of their effortsThe this case concentrateparties
or Men-distinguished:that cases befollowing appliedthe should

(1983);Adams, 791 White v.nonite Board Missions v. 462 U.S.of
(1983); Montbleau,v. 133Lee, 69,124 470 and KakrisN.H. A.2d 849

(1990). that166, Because we ofagree dispositionN.H. 575 A.2d 1293
cases, brieflycase must take account of those we set forth theirthis

facts and holdings.
Mennonite,In real hadpropertya recorded lien onmortgagee’s

of a tax andby expi-been under Indiana law virtue saleextinguished
ration the sued the currentredemption period. mortgageeof The
owner, that its to due had been violated be-arguing rights process

(1) constitutionallycause it had not received notice of theadequate
(2)sale,tax and it had not received notice of thepending opportunity

Mennonite,to redeem the the tax sale. 462 U.S.property following
at 795. The Theupheld statutory SupremeIndiana courts the notice.

reversed,Court that actual notice ofholding process requireddue
taxthe sale to the known stated that it wasmortgagee, expresslybut

not ofdeciding mortgageethe issue whether the was also entitled to
actual notice of its to redeem the Id. at 800 n.6. Theright property.
Mennonite Court explained bythat the case was controlled the prin-
ciple Co.,announced in Mullane v. Hanover Bank TrustCentral &

(1950),339 306 that an an“priorU.S. to action which will affect inter-
life,est in liberty, property byor the Due Process Clauseprotected

Amendment,of the Fourteenth a must notice reasona-provideState
calculated, circumstances,bly under all the to interestedapprise

of the of the them anparties pendency opportunityaction and afford
Mennonite,to present objections.”their 462 at 795 (quotationU.S.

omitted). that the aFinding mortgage property”was “substantial
interest and that Indiana tax sales affected”noting “significantly

themortgages, enjoyed process rightCourt held that the bank a due
to receive actual notice of the tax Id. atsale. 798.

Lee,In White v. the had the inplaintiffs acquired property ques-
tion after the 1April tax assessment date. After the theconveyance,
town sent a tax bill to the owner was the owner ofprior who record

Aprilas of 1. The taxes were not and a taxpaid, the town held sale.
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tax theonly prior yearsNotice of the sale was sent to owner. Two
owner,later, notice to the current theagain propertyand without

transfer,anconveyed by interlocutorywas a tax deed. On we were
asked, alia, comported process.inter whether the notice with due

that or not a town is con-explained statutorily required,We whether
to actual notice of a tax sale to suchstitutionally required provide

White, 77,124 at atknown current owners. N.H. 470 A.2d 854.
Montbleau,inFinally, proc-Kakris v. we considered whether due

notice to owner the issuance of a taxess an before deed.requires
records,in a Ka-twenty-acre parcel byDue to an error town owned

later,Twenty yearskris from the tax rolls of the town.disappeared
completed, parcelafter a town tax was the on themap reappeared

rolls, but, efforts,tax reasonable the town was unable to de-despite
Accordingly,termine the owner. the land was taxed to “owner un-

not a tax sale was heldpaid,known.” When the taxes were and two
later, a tax deed was issued. Notice of these events wasyears again

deed,to Kakris the taxonly challenged argu-sent “owner unknown.”
in that the town to her actualing part process required givedue

notice of the tax and that the town’s notice to “owner un-deeding
thatexplained processknown” was insufficient. We while due and

(1991)RSA 80:38-a would actual notice to a knownrequire owner
before tax the failure to Kakris actual notice was not adeeding, give

identityviolation of due because her remained unknown de-process
Kakris,reasonable efforts on the of the town. 133 N.H. atspite part

176, 575 at 1299.A.2d
The constitutional must address here one that wasquestion we is

Mennonite, White,not inreached or Kakris: whether dueexpressly
actual notice to a of record not aprocess requires mortgagee onlyof

sale,tax but also a tax The town contends that it does not.deeding.
and hold that the duedisagree process provisionsWe of the New

Constitution that a receive actual no-Hampshire require mortgagee
tice of its to redeem and the ofright consequences doingnot so.

Mennonite, White,While neither nor Kakris dealt with the consti-
tutional of notice to a before taxrequirement mortgagee deeding,
the inprocess equallydue concerns articulated those cases are force-
ful with to the issue before us. it is deter-respect presently Once

interest,mined that there is a the dueprotected property process
core,to its is one of “fundamental fairness.” A coreinquiry, reduced

of fundamental fairness is that to an action whichrequirement “prior
life,will affect an interest in or ... a mustliberty property, State

Mennonite,provide notice to known interested 462parties].”[actual
Mennonite, White, Kakris, then,at 795. simply representU.S. and
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to particularof fundamental fairnessrequirementof theapplications
situations.

that reasons that fundamen-In we conclude for the samelight,this
tax to known owners andactual notice of a salerequirestal fairness

owners,to known itdeedingand actual notice of a taxmortgagees,
mortgagees,actual notice of a tax to known asrequires deedingalso

read, inFirst,in not how due can be asprocessthis case. we do see
Mennonite, a of a taxmortgageeto actual notice to knownrequire

notice, here,sale, as of a tax We reachrequire deeding.but not to
on interested par-this conclusion the relative effectsby comparing

In significanceof two events. New the to inter-Hampshire,ties these
of a tax sale or the execution of a tax lien is toparties primarilyested

the lien on the for thepriority propertydetermine who will hold
a tax held or a tax lien has beenof taxes. Once sale has beenpayment

executed, owner, or of an interest such as a mort-propertythe holder
a set interest rate to the holderrequired pay statutorilyis togagee,

years, redemption period,of the lien. For two the this remains the
however, isredemption period,status of the The end of theparties.

far to the owner and thegreater significancean event that has both
the ofredemption period lapses,When the holder themortgagee.

deed,for a taxexchange thereby acquiringlien is entitled to the lien
allthe free and clear of other interests. See RSA 80:59-:76.property

lien, anyUnlike the execution of the tax there isfollowing nothing
conveyedinterested can do after the is tax deed.party property by

Second, read,we do not see how due can asprocess sug-be Kakris
owner,to actual of taxgests, require deedingnotice a to a known but

innot notice this case to a known notrequire mortgagee. Although
Kakris,in inexpressly requirementstated the announced that case

that known owners must receive notice of a tax wasdeeding based
on the fact that taxprimarily deeding irreversibly deprives the

inanyowner of the that taxequity property. Considering deeding
justvaluable interests as itextinguishes mortgage extinguishes

interests,equityvaluable the same fairness concerns arise as to the
mortgagee.

sum,In the end of the and the execution ofredemption period
a tax greater significancedeed have much to interested thanparties

a taxdoes the occurrence of sale. Since we have already recognized
that a known owner is entitled to actual notice of a tax wedeeding,
cannot hold that a mortgageeknown is entitled toconstitutionally
actual notice of a tax sale but not notice of a tax deeding. Accord­

we hold that fundamental fairnessingly, under the New Hampshire
Constitution requires mortgageenotice to the of the thefollowing:
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deeds;issue date of the tax lien the date of the ofexpiration right
a that willredemption; warning mortgageand the be eradicated by

the tax lien if the is notpropertydeed redeemed.

Because the town did not the bank allprovide the notice re­
the due of thequired by process requirements HampshireNew Con­

stitution, we hold that the tax lien deeds did not allextinguish of the
bank’s interest in the the bank’sproperty. Although right to notice
prior deliveryto the of tax lien deeds is a constitutional mandate
rather than an express statutory requirement, we do not hold that
the alternate tax lien are invalid.procedures statutoryWhen these
procedures conjunctionare read in with a thatrequirement reasona­
bly ascertainable receive notice to themortgagees prior issuance of

deeds, White,tax lien they are not unconstitutional. See 124 atN.H.
78, 470 atA.2d 854.

The of the rule announced in this caseapplication shall toapply
the hereto and to similar cases con­parties any pending but not
cluded, but shall not be retroactively applied. OpinionSee the Jus­of
tices, 649-51, 1368-69;131 N.H. at 557 A.2d at Nat’lHampton Bank

68, (1974);v. 114Desjardins, N.H. 314 A.2d 654 see also v.Harper
(1993).Taxation,Virginia 113 S. Ct. 2510Dept. of

We need not address the on Ifremaining arguments appeal. there
had not been a between the thatstipulation parties any funds re-

themaining after the auction of four which exceeded taxproperties
escrow,and costs be inarrearages placed then the bank would still

have a viable due to the lack ofmortgage notice. Since there was
however,such a between the our lim-stipulation parties, holding is

to inited the bank’s interest the escrowed funds. We reverse and
remand for proceedings opinion.consistent with this

Reversed and remanded.

Horton, J., Thayer, J., joined,with whom specially;concurred
the others concurred.

Horton, J., concurring specially: The mandatesmajority the
award of the-escrowed funds to the Itplaintiff bank. bases this hold-

on the absence ofing constitutionally adequate notice to the plaintiff
bank of the termination of the of im-right redemption and of the

tax lien deed. Thepending majority requires notice to mortgagees
beyond the notice of the execution of tax bythe lien RSArequired
80:65. Such notice was in this case.statutory provided The expanded

case,notice is effective for the inrequirement parties this for parties
cases, and,in other for inpending presumably, parties yetcases to
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I agreearise on notice hereafter that thegiven.based defective
amis to the funds but unable toplaintiff bank entitled escrowed

with the this result.agree path to
I find the The is af-statutory adequate. mortgageewould notice

forded of tax lien offorty-five daysnotice the existence of the within
(1991).its subsequent mortgagee givenexecution. RSA 80:65 isAny

notice of the of lien ofby mandatoryexistence the tax virtue the
RSA The thatrecording. 80:64. scheme envisions the lienstatutory

80:63,be held the that theby taxing authority, RSA lien be held
80:69,subject to the of RSA and that this ofright redemption, right

years,exist for which time theredemption right maytwo after be
by a the of subjectterminated deed to lienholder the land to the lien.

RSA ofAlthough deeding80:76. notice the must be topending given
owner, 80:77,the current RSA no notice is to berequiredsimilar

given desirable,to the Such notice bemortgagee. mortgagee might
but its absence is not unfair orfundamentally unconstitutional. The

is that have thatmortgagee clearly paidnotified taxes not been and a
lien has been This is that a statutory procedureexecuted. notice of
tax underwaycollection enforcement is and mortgagee subjectthe is
to the ofresults that procedure.

The notice and fairness in thelanguage by majoritycases cited the
all involve situations where the hadcomplaining party no notice of

(the lien).taxthe equivalentsale to this execution of the tax These
cases do holdnot that two notices are Inrequired. Mennonite Board

v. 462Adams, (1983),Missions U.S. 791 the issue related to aof
notmortgagee who was found to have received ofsufficient notice a

tax sale when notice by publication.was afforded andposting The
Supreme Court did not reach the of stageissue second of thenotice

ofright redemption toprior the tax deed Id. atexecution. 800 n.6.
Lee, 69,White 124v. (1983),N.H. 470 A.2d 849 was a class action

facial challenge to constitutionalitythe of the tax sale procedure and
reached courtthis on transferred questions. The initiating plaintiffs
had acquired the taxed property between the assessment date and
the tax due,sale date and sale,received no notice of the tax the tax
or the tax deeding. The questionstransferred reached courtby this
were ofquestions general application, involving statutory and consti­
tutional interpretation. This court found the tax proceduresale con­

noted,The on,stitutional. court and relied the then-recently enacted
statutory requirement that notice givenbe to the current ofowner

77, 470pending deeding. Id. at Montbleau,A.2d at 854. v.Kakris 133
166, (1990),N.H. 575 A.2d 1293 also involved the issue of no notice to

an owner and practiceconfirmed the of tax sales noticed to “owner
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efforts,authority,unknown” when the reasonabletaxing despite
does not know the of the owner.identity

in these comfort to aopinions may givesomeAlthough language
defect, hardlythe ofholding supportiveof constitutional results are

of of theprocess procedurethat Due is notice theposition. pendency
v.in to to act. Mullanepartiesa manner calculated interestedpermit

(1950).Co., 306, 314Bank Trust 339 U.S. SuchCentral Hanover &
majorityto imposenotice the bank. The wouldprovided plaintiffwas

notice,of the course ofduty stagea second another reminder before
final This is theprocedurethe tax lien reaches its outcome.statutory

Mennonite, I it is notreserved in and would hold thatprecise issue
our constitution.required by

thisthe tax of this State with constitutionalCharging collectors
burden, burden, en-notice over and the notice alsostatutoryabove

tails that should be considered.practical problemssome
titles to no-subject already existingThe first is the status of land

bytax is sold theProperty bytice defects. lien deed oftenacquired
to have on the taxtaxing authority good purchasersfaith who relied

validity theyin of the titles havejudging acquired.lien statutes the
The that not due fairness retro-majority says apply processwe will

not yetPast who havespectively. impacted mortgagees, complained
notice, will afforded This avoid landof defective not be fairness. will

title in those tax lien sales that have been held withoutproblems
leaves us constitutional abuses that will not bechallenge, but with

Further, exist,to other cases there arependingcorrected. the extent
are bytitles in the that themarketplace preservedbad burdened

mortgages.
theSecond, trap unwary Presumablyanother the has been set.for

amend to notice of deed-legislature pendingwill RSA 80:77 include
inthe advisersmortgagees, municipalto and able lawing existing

tax of the re-notifythis State will the and varied collectorsmany
decision, but is one more thatimposed by stepour thisquirements

land titles in the future.imperilwill
Third, the court sensitive to the bur-we and Mennonite have been

Mennonite, 791; White,462imposedden on tax collectors. See U.S.
not69,124 N.H. 470 A.2d 849. The second notice willstage proposed

merely sending notice to the first mort-by stagebe accomplished
inin transferredeconomy regularlyaregagee. Mortgages today’s

notfinancial would uncommon in the approx-'markets. Transfers be
first Toand second notice.imately two-year period stagebetween

notice,the of tax collector must exam-stagemeet burden second the
ine the of deeds for transfers.registry
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the that the failure of this secondFinally, majority stageholds
taxnotice will cause the to survive the deed. It avoids thismortgage

onconsequence in this case the the es-by construing stipulation
priority. cases,crowed funds as a waiver of the othermortgage In

however, the tax lien deeds will the lien and substitute aextinguish
title,tax to the The will have firstsubject mortgage. mortgagee

claim to from a sale to a andany proceeds subsequent purchaser, the
title,taxing authority must answer to of the tax stillany purchaser

encumbered the based on warranties in that sale.by mortgage, any
IAlthough reject plaintiffwould the claim of inadequatebank’s

notice, I impressed justam with its claim of withouttaking compen­
structure,sation. The tax collection in oflight respectivethe the

clauses, Const., 12;I,and federal N.H.taking pt.State art. U.S.
Const., V, taxes,should for ofprovide chargescollection andamend.
any reasonable salepenalties, but avoid forfeiture. The tax pro­
cedure avoidsdirectly bythe forfeiture that aproblem providing

insufficient undivided interest the taxed be toproperty satisfysold
due, 80:24;togetherthe taxes with see v.charges. RSA White Town

1, (1988);131of Wolfeboro, 1989,N.H. 551 A.2d 514 402:1.Laws The
1987,alternate tax procedure,lien enacted in states that the lien will

on theimposedbe entire taxed 80:61. But canproperty. RSA what be
taken constitutionally under the lien? all of the propertyIs liened

lien,forfeitable in onlyforeclosure of the or that part necessary to
satisfy obligationthe Asecured? “lien” chargeis defined as a or en­
cumbrance propertyon to secure the of orpayment a obliga­debt

Dictionary (6th 1990).tion. LawBlack’s 922 ed. The debt or
obligation under the tax lien statutes is andliquidated easily deter­
minable. Should we not hold that the tax lien sat­deeding may only
isfy the lien and not provide for a of thefattening taxing authority’s
treasury? The toright is aproperty fundamental under ourright
constitution, itand is so thatspecific it limits all subsequent express

of power. 590,Burrows 121grants City Keene, 596,v. N.H. 432of
15, 18 (1981).A.2d May taxingthe include anpower arbitrary forfeit­

ure, a ofmovement property justto the State without compensation?
not,I think and instead would ansubscribe to ofinterpretation the

tax lien enforcement provisions that satisfywould these constitu­
objections bytional limiting recovery obligationto the secured by

Lee,the lien. v. 77-78, (1983).White 124 N.H. at 470 A.2d at 854-55
There is mixed authority on the constitutionality statutoryof for-

infeiture tax first,enforcement proceedings. The and au-weightiest,
thority, since our Constitution,consideration is under our State is
Spurgias Morrissette, 275, (1969).v. 109 N.H. A.2d249 685 This case
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towntaxingand stated that the canour tax saleupheld procedure
outduty to account. It thatpointedthe full withoutkeep proceeds

to collect taxes. Since theredesigned onlytax sale isprocedurethe
bids,of undivided the incidentalownershipno evidence lowerwas

anfrom did notarising procedure trigger accounting.a fairexcess
the issue.directly takingsdid not addressSpurgias

exists in Nelson v.An under the Federal Constitutionanalysis
(1956). Nelson,In claimtakings352 a aCity, byYork U.S. 103New

owner, a forfeiture under awho had incurred substantialproperty
foreclosure, Therejected bylien was the Court. basisYork taxNew

procedure, althoughforeclosure some-the was that theholdingfor
to the excess valuerecoversummary, permitted opportunitywhat

action. notedThe Court that theby appropriate taxpayerover taxes
146,Lawton,in v. 110 U.S. 150charge United Statesconstitutional

(1884), from the would be to violatewithhold the ownersurplus“[t]o
himto of hisdepriveFifth Amendment to the Constitution andthe

law,” dicta,is the Lawtondue of since bothprocesswithoutproperty
the owner“absolutely”not fromprecludeand the Nelson statutes do

Nelson, inneighbors352 U.S. at 110. Oursurplus.theobtaining
no in of a un-largefound the forfeiture excessproblemMaine have

Auburnprocedure. Citya and automatic foreclosuresummaryder of
1974).(Me. Vermont, hand,otherMandarelli, 22 on thev. 320 A.2d

requiresbut ac-against challenge,the sale constitutionalconfirms
the statute under constitutionalfor the excess tocounting preserve

(1970).Barnet, 46,129 270 A.2d 898v. Town Vt.scrutiny. Bogie of
hold thatThus, adequate,I would find the notice but would the

onlyis if italternative tax lien constitutional isstatutory procedure
to theonlyfor of the taxable extenttaking propertyto provideread

deedinglien for a not barredFollowing period bythe lien. the taxof
owner,laches, I attach-permit party, mortgagee,would an interested

holder,creditor, having rightsor inpartymechanic’s lien othering
accounting byin an theequityreal estate to forpetitionthe deeded

return, in aequitable,and the and as ofauthority priorityfortaxing
value, taking,land at the time of overto the excess of theequalsum

aat Such con-charges taking.amount of the and accruedthe taxes
wouldstruction, procedure, per-the supplementarycombined with

challengeto constitutionalstatutory proceduremit the withstand
and forof taxes due theprovide properlywould for collectionand

tax lienbyof titles deed.integrity conveyed
basis, I remand.agree with theOn this

Thayer, J., in concurrence.joins specialthe


