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Marston Lot is held Inby the defendants. the of judicialinterest
economy, we are able to clarify two issues of law that potentially may

First,arise on remand. if the nature of the real property was such
that Clara Whittemore had no dower or homestead inright any land
owned by death,Charles B. atWhittemore his then she would not
have been required to make an official release of these non-existent
rights (1926).to be entitled to a PLstatutory share under 306:11 See

Haskell, (1930).v.McDonough 229, 230, 72,84 N.H. 149 A. 72 Sec­
ond, if Clara Whittemore had a dower or homestead inright any
property by death,owned her husband on his she would have had to
release that inright order to have received the one-third elective
share in PLprovided for 306:11. A widow’s to aright receive statu­
tory elective inshare lieu of her dower and homestead rights was not
exercisable against the individual pieces of property byowned her
husband, but rather arequired release of in allrights such property
so that she could receive a one-third of all“portion the real estate”

tobelonging her PL (1926);husband. See 306:11 also,see e.g.,
McDonough, 229, 149 72;84 N.H. at A. at Smith, 315,Hall v. 59 N.H.

(1879).315-16

Reversed and remanded.

All concurred.
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P.A., Carpenitoof andSalem W.Carpenito, {JamesLaw Officesof
brief, orally),on and Mr. for theC. Michael Celenza the Celenza

plaintiff.

P.C., Nashua O.Gormley, Gormley, Gormley,& ofMayer {Arthur
forbrief, Mayer orally),K. the defendant.III on the and Fred

defendant, theJOHNSON, Flaherty,Paul appeals propertyJ. The
decree, recommended the Masterby {Peterin a divorcedistribution

J.),by {Barry,and the CourtSuperiorJ. Bourque, Esq.) approved
ofLynda Flaherty, one-half the defend-plaintiff,which awarded the

bytrust created parents. ap-interest in a his Onspendthriftant’s
that the trial court its discretionarguesthe defendant abusedpeal,

(1) law to the construc-by: Hampshire interpretation,Newapplying
(2) the es-trust;the in maritaltion, includingand administration of

trust,of anin the remainder the despitetate the defendant’s interest
(3)clause; the a one-half shareawarding plaintiffandanti-alienation

ofinterest in the remainder the trust.of defendant’s one-sixththe
We affirm.

11, 1990, Flahertyresidents John W.On MassachusettsOctober
(the cre-Flaherty, parents parents),E. the defendant’sand Norma
the defendant andnamingtrust as co-trusteesated an irrevocable

brothers, E. TheFlaherty. corpus comprisesof his John trustone
Lowell, Massachusetts,in investmentfamily port-homeparents’the

annuities, addfolios, stocks, maymutual funds. The parentsand
trust,the theat time. the terms ofByto the trustproperty any
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$1,000the to trust incomepay parents up monthly.trustees are to
that the death of the lastprovides upon surviving parent,The trust

in their chil-equal amongthe trust will be distributed six shares six
affecting per-dren. The trust contains an anti-alienation clause all

insons an interest the trust. The final article of the trustgiven
bydocument states that the trust is the laws of Massa-governed

chusetts.
that, trust,inFlaherty creatingJohn W. testified the he intended

that his inchildren’s families would share his children’s interests.
E. FlahertyJohn testified that his of his duties as co-understanding

intrustee is that each member’s interest the trust is to befamily
his or her as well.enjoyed by spouse

2, 1992,On March nearly twenty-three yearsafter of marriage,
decree,plaintiffthe filed for divorce. The final divorce based on ir-

differences,reconcilable thegave plaintiff primary physical custody
of the inparties’ minor child and divided the defendant’s interest the

evenlytrust between the parties.

I. Exercise Jurisdiction and LawChoiceof of

The defendant first that ofargues jurisdiction Flahertythe
court,trust to a Massachusetts thatbelonged and Massachusetts law

should have been to the trust. Inapplied determining whether the
superior court should have exercised or to juris­declined exercise its
diction, we consider the thatrelationships HampshireNew and Mas­

Dumaine,sachusetts have with the trust. 497,Bartlett v. 128 N.H.
517, 1, (1986); Fratcher,523 A.2d 14 see A. Scott & W. The Law

(4th569, 1989).§of Trusts at 164 ed. Massachusetts’ ininterest the
proper administration of the trust is substantial because the settlors
are Massachusetts residents and the assets contained in the trust
are based in that interest, however,State. New Hampshire’s is

First,greater. both the plaintiff and defendant resided in New
Hampshire Second,while married. and more important, precisethe
issue that is raised with to therespect administration of the trust is
how it is to figuredbe into the division of the marital assets. Since
the HampshireNew Superior decree,Court issued the divorce it
should every division,decide facet of the property theincluding de­
fendant’s remainder interest in the trust.

nextWe consider what effect should be to thegiven trust
provision designating Massachusetts law as that whichby the trust

construed,is to be governed, and administered. This court has re­
choicespected See,of law in trusts.provisions Dumaine,In ree.g.,

103, 106, 127, (1991);135 N.H. Estate,600 A.2d 129 In re Lykes 113



340

(Second) of684, (1973);685 Restatement282, 284, 305 A.2dN.H.
(1971).277(1)268(1) b, bcomment§§ commentLawsofConflict

Flahertyin theof law provisionthat the choiceThus, determinewe
con­the governing,law controlsthatdirects Massachusettstrust

of the trust.and administrationstruing,

Marital AssetsInterest inTrustII. Inclusion of
thetrial court includedproperlythenext consider whetherWe

in the maritalin the trustFlahertyinterestremainderdefendant’s
in theof includedtype propertythe458:16-a governsestate. RSA

intangibleall andtangibleshall include“Propertyestate:marital
to or botheitherassets, personal, belongingreal orandproperty

in name of either oris held thetitle to the propertywhetherparties,
(1992). that his458:16-a, arguesI The defendantRSAparties.”both

not be includedtrust shouldspendthriftinterest in thebeneficial
it, trustan interest in and the doesreceivedyethe has notbecause

to it.value ascribedmonetaryhave anot
aenjoy present pos-does notthat the defendantalthoughfindWe

vested; i.e., antrust, he washis interest isin thesessory interest
trust, hiscreation of the andtheuponremaindermanascertained

the deaththe event ofupon specifiedto himis certain reachinterest
hisIf should die beforethe defendantsurviving parent.his lastof

his estatethroughwould passthen his interestlast surviving parent,
Property(Second) ofasset. See Restatementas an owned

(1992).34.6(4) b, illus. 5§ comment

in v.Hallidayto thoseanalogouscase areThe facts of this
(1991). case,In that we held388, A.2d 233593134 N.H.Halliday,

intan­value wasnon-vested, lacking presentmilitary pensionthat a
458:16-a, I, subjecttherefore to divi­andunder RSAgible property

in at391, Similarly,at 235. the case593 A.2din divorce. Id. atsion
have valueinterest in the trust willhand, remainderthe defendant’s

the inclusion of thefuture; does not preventin this factortheonly
163,Lawlor, N.H.v. 123assets. Lawlorin the maritalinterest Cf.

undistributed, un­(1983) (husband’s vested, legacybut459 A.2d 238
circumstance foreconomicwas relevantparentwill of deceasedder

and award­propertyin maritaldividingto considermarital master
alimony).ing

thetrial court invalidatedwronglythat thearguesdefendantThe
theallowing plain-byin the trust instrumentclauseanti-alienation

of the trust.in the remainderinteresttiff to reach the defendant’s
at issue:thefollowing provisionisThe

in-whether ininterest isany given,to whom“No person
alien-anticipate,the topowershall havecome or principal,
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byor incomesuch interestate[], of or encumberdispose
liabilities,of his debts orthe samesubjector toanticipation

for his debts orshall be liableand no interest or incomesuch
liabilities.”

in the defend-case, interest vestedIn we consider a remainderthis
from theseparateanti-alienation clausesubjectant that is to an

of income tosteadyto the allocationspendthrift provision pertaining
the of arighta clause protectingissue is whetherparents.the The
of trust ine., defendant, the theprincipali. the to receivebeneficiary,

the is valid.future

law, find that the anti-alienationMassachusetts weApplying
interestthat the defendant’s remainderclause and the circumstance

do not precludenot until his last diessurviving parentwill have value
property. Although spend­our treatment of the interest as marital

Massachusetts,valid in courts have rec­thrift trusts have been held
in the marital to bepropertythat such trusts can be includedognized
Davidson, 19 App.considered for division. See Davidson v. Mass. Ct.

(1985).364, 371-72, 1137, 1144 do not think that474 N.E.2d “We
interest,of the inuncertainty inalienabilityeither the of value or the

themselves, are sufficient to consideration of the interest aspreclude
372, 1144; see v.subject to division.” Id. at 474 N.E.2d at Lauricella

(1991).436,Lauricella, 211, 217, The409 Mass. 565 N.E.2d 439 facts
of the case us. Inanalogousof Davidson are to those before that

case, in to formersoughtthe wife a divorce action make her hus­
band’s remainder interest under his father’s trusttestamentary part

inof the marital assets to be considered the division of property.
Davidson, 368,19 474 at 1142. remain­App.Mass. Ct. at N.E.2d The
der was not to be distributed until the husband’s mother died and the

371,Id. at 474 N.E.2d at 1143. Atage thirty-five.husband reached
divorce,time of thirty-three yearsthe the he was old and his mother

Appeals rejectedwas alive. Id. The Massachusetts Court of “the no­
that divorcing parties oughttion the content of the estates of to be

determined of technical rules of the ofby applicationthe wooden law
371,Id. at 474 N.E.2d at 1144. The court included theproperty.”

value of the husband’s trust remainder interest in the marital assets
clause,adespite thoughvalid even the husband did notspendthrift

divorce,have a interest at the time of thepresent possessory recog­
372,that his at this time. Id. atnizing interest “was fixed” 474
case;1144. inN.E.2d at So too is the interest of the defendant this he

was an ascertained remainderman at the creation of the trust.



342

III. Award to Remainder InterestofPlaintiff Defendant’s
trialappealThe third issue on concerns whether the court’s award

to the of one-half of the defendant’s one-sixth interest in theplaintiff
trust remainder was The defendant thatequitable. argues “special
circumstances” in this case should have the trial court torequired
make an of the marital estate. v.unequal McAlpindistribution See

(1987).737, 740, 1377,532 A.2dMcAlpin, 129 N.H. 1378 RSA 458:
16-a, II that the court an ofprovides presumes equal prop­division

between the is unless after consideration oferty parties equitable,
factors, the theincludingan extensive list of duration of marriage

the of each to the anspouse marriage, equaland contribution divi­
Rahn, 222, 225,sion is found Rahn v. 123 N.H.inappropriate. See

(1983); Marsh, 448,268, 269-70459 A.2d Marsh v. 123 N.H. 462 A.2d
(1983).126

This court affords trial courts “broad discretion in divorce
matters, and will their decision unless an abuse of discre­upholdwe
tion is or the court erred as a matter of law.” Hillebrandshown v.

(1988).Hillebrand, 520, 522-23, 1047,130 N.H. 546 A.2d 1048 “The
court, fact, inwhich is the trier of is the best to assessposition[trial]

it itweighand the evidence before because has the benefit of observ­
Abrams,ing partiesthe and their witnesses.” Abrams v. 131 N.H.

(1989).522, 1173,525, 1174 find no inlegal556 A.2d We error the
to to the one-half of the defendant’s one-­plaintiffdecision distribute

in the remainder of the trust. Nor has the defendantsixth interest
discretion,of in of the relevant cir­any light followingshown abuse

yearscumstances: that the trust was established one and a half prior
divorce;to the the contributed to theplaintiff significantly marriage

duration;for its full and the wastwenty-three year plaintiff granted
of the minor child.primary physical custody parties’

that the defendant did not the divisionproperly challengeWe note
reasons,of on the that the order lacks written seeproperty basis

(1993)757, 763, 837,v. 136 N.H. 622 A.2d 840Magrauth Magrauth,
458:16-a, III), not inRSA since the issue was raised his(interpreting

Therefore,in appeal.motion to reconsider or his notice of we will not
Watts, 153, 170,it v. 614address on Broderick 136 N.H. A.2dappeal.

(1992).600, 611
We conclude that the trial court did not err in the de-considering

in Flahertyfendant’s one-sixth interest the remainder of the trust a
asset,marital in of the trust in-awardingand one-half defendant’s

distribution,to the At the shall be entitled toplaintiff. plaintiffterest
of the value of those assets in the trust at theher fractional share
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therefor, allplus apprecia-divorce, anythe or substitutionsoftime
to the valueminus alland diminutionthe of said assetstion to value
to trustare added thethere assetsTo the extent thatof said assets.

to ahowever, shall not be entitleddivorce, plaintiffthe theafter
to trust.theof these additionsshare

Affirmed.

All concurred.

Merrimack
92-771No.

Erin P. Gould

v.

Hampshire Motor VehiclesDirector, Division ofNew

22, 1994March

Amherst, for theMoses, orally, plaintiff.briefbyRobert J. of and

(William McCallum,Howard, C. as-R.Jeffrey attorney general
brief, Larney,Ann assistanton the andattorney general,sistant
defendant.general, orally), for theattorney

THAYER, New Division of Mo-HampshireThe director of theJ.
J.)Superior (McHugh,the decision of the Courtappealstor Vehicles

Gould, forattorney’s appealErin P. fees herawarding the plaintiff,
forthe division andagainst byfrom a default entered herjudgment

by theefforts to have the default vacated division.pre-appealher
of feesattorney’s uponthat the award basedarguesThe defendant

capacitya official in hisby acting quasi-judicialactions taken State
of quasi-judi-andsovereign immunityviolates both the doctrines of

im-quasi-judicialwe on the basis ofcial Because reverseimmunity.
immunity.ofmunity, sovereignwe not reach the issuedo

record, the1991,In late after motor vehicle di-reviewing Gould’s
certifyto her as an habitual offender.proceedingsvision commenced

Gould,on asdifficulty obtaining personaldivision in serviceThe had
alaw, so and forby ultimately hearingbut did scheduledrequired


