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therefor, allplus apprecia-divorce, anythe or substitutionsoftime
to the valueminus alland diminutionthe of said assetstion to value
to trustare added thethere assetsTo the extent thatof said assets.

to ahowever, shall not be entitleddivorce, plaintiffthe theafter
to trust.theof these additionsshare

Affirmed.

All concurred.

Merrimack
92-771No.

Erin P. Gould

v.

Hampshire Motor VehiclesDirector, Division ofNew

22, 1994March

Amherst, for theMoses, orally, plaintiff.briefbyRobert J. of and

(William McCallum,Howard, C. as-R.Jeffrey attorney general
brief, Larney,Ann assistanton the andattorney general,sistant
defendant.general, orally), for theattorney

THAYER, New Division of Mo-HampshireThe director of theJ.
J.)Superior (McHugh,the decision of the Courtappealstor Vehicles

Gould, forattorney’s appealErin P. fees herawarding the plaintiff,
forthe division andagainst byfrom a default entered herjudgment

by theefforts to have the default vacated division.pre-appealher
of feesattorney’s uponthat the award basedarguesThe defendant

capacitya official in hisby acting quasi-judicialactions taken State
of quasi-judi-andsovereign immunityviolates both the doctrines of

im-quasi-judicialwe on the basis ofcial Because reverseimmunity.
immunity.ofmunity, sovereignwe not reach the issuedo

record, the1991,In late after motor vehicle di-reviewing Gould’s
certifyto her as an habitual offender.proceedingsvision commenced

Gould,on asdifficulty obtaining personaldivision in serviceThe had
alaw, so and forby ultimately hearingbut did scheduledrequired
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24,February 1992. counsel,Gould retained who successfully re-
aquested series of continuances. aUltimately, hearing was sched-
July 13,1992,uled for before officerhearings Peter Ramsey. JulyOn

10, Gould’s counsel requested yet continuance,another which was
time,Atgranted. however,that Ramsey informed Gould’s counsel

that, as had been withrequired respect to several of the other contin-
Gould,uances granted to she would be torequired appear personally

to thesign continuance so that the division’s records would show that
she had actual notice of the new date. Unfortunately, sometime be-

13,tween July 10 and Ramsey injuredwas in an automobile accident
which prevented his handling his scheduled hearings on July 13.
Hearings examiner Edward Coffey was assigned to cover the cases
in his stead.

Prior to the a.m.,scheduled time ofhearing eleven o’clock Gould’s
mother thetelephoned division and left the thatmessage Gould
would be unable to thatappear on today sign the required continu-

notice,ance but that she would the nextappear week to do so. Coffey
received this Becausemessage. neither Gould nor her counsel ap-

at thepeared time, however,scheduled hearing Coffey entered a de-
fault judgment and issued an order Gould as ancertifying habitual

later,Aoffender. week when Gould was at the division for an unre-
reason,lated she had occasion to speak with andCoffey surrendered

her driver’s license at his request.
later,daysSeveral Gould’s counsel telephoned Coffey to argue

that the default should not have been entered because the continu-
ance had grantedbeen onby Ramsey July 10. Coffey refused to re-
consider the default judgment, in astating letter to Gould’s counsel
that he believed the continuance to have been expressly conditioned
upon Gould’s appearance signto the notice. Gould appealed to the

(1993).courtsuperior pursuant to RSA 262:25
The courtsuperior determined that Coffey should not have issued

default,the finding that person“[n]o fair-minded would issue a de-
fault without,under these least,circumstances at the very checking
with the whoperson had been originally assigned to hear the case to
see if anythere was truth to the continuance message.” The court

actions,also found that Coffey’s including torefusing reconsider the
default, “reflect the fact that his mind was forever closed to the pos-
sibility that he ahad made mistake. thatThey show his sole goal was
to hisjustify of thedefaulting plaintiff no matter what the cost in
terms of time or money.” The court granted Gould attorney’s fees
incurred with her counsel’s firstbeginning to haveattempt the divi-

default,sion reconsider the thatfinding the fees were “unnecessarily
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error indivision to correct itsthe refusal of theincurred because of
ofdivision reconsiderationrequestedthe continuance.” Thegranting

immunityon quasi-judicialof fees basedattorney’sthe court’s award
allowedthis motion andThe court deniedimmunity.and sovereign

to the motion to reconsider.fees for respondingGould additional
attorney’son fees.rulingto a trial court’sgiveWe deference

7, 16, 481, (1991),487 cert.Bradshaw, 599 A.2dAdams v. 135 N.H.
(1992). Moreover, where, case,in theredenied, as this112 S. Ct. 1560

proceedingsrecord thestenographic [ofis an “absence of a ortaped
thebelow], presented supportedthat the evidencewe must assume

is limited to errorslegal appar­trial court’s and our reviewfindings,
record.” Rix v. Kinderworks 136 N.H.Corp.,ent on the face of the

omitted).(1992) Here,553, 833, how­548, 836 (quotation618 A.2d
inever, awardingtrial court erred as a matter of lawwe find that the

of an official act­employerfees theattorney’s against governmental
in capacity.hising quasi-judicial

attorney’sthat the of fees standsargues impositionThe plaintiff
adamages againston a than does a claim for Statefootingdifferent

Appealsofficial. The Court of addressed thisVirginia SupremeWest
(W. 1985).Crouser,in It notedissue Pritchard v. 332 S.E.2d 611 Va.

fees inattorney’sthat the United States Court had allowedSupreme
aagainst judicial upon statutorycertain narrow cases officers based

1988,§42 see Pulliam v.exception immunity byto created U.S.C.
(1984) (“ItAllen, 522, Court,for not toCongress,466 U.S. 543 is this

to abrogate judiciary’sdetermine whether and to what extent the
noimmunity.”). Finding analogouscommon-law under itsexception

law, Virginia attorney’sown State the court declined to allowWest
fees a of the court re-against magistrate arbitrarilymember who

in chargedfused to recuse himself from a case which he was with
Pritchard, Inpersonal bias. 332 S.E.2d at 618. so the courtdoing,

aptly remedynoted that the a official for hisproper against judicial
actions taken in that is a combination ofcapacity judicial review and

behavior,of ofinter-system curbing arbitrary or lawless “not abut
fine, characterized,no matter how the fine bemay and no matter how

Id.-, Pulliam, (Powell,insignificant the sum.” 466 at 544-45U.S.cf.
(awardJ., of feesdissenting) attorney’s against judge uponbased

her decision the same threat to“poses independent judicial decision-
fees’”).whether it labeled ormaking ‘damages’... ‘attorney’sbe We

find of insimilarly abrogation judicialno Newimmunity Hampshire
that would allow for the differentiation which the hereplaintiff

Thus,urges. we will consider the award of attorney’s againstfees a
official for ingovernmental actions taken his quasi-judicial capacity

thoughas it were the award of other sort of orany penalty damages.
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recorded jurisprudence,New Hampshire’sFrom the ofbeginning
officers, subjectswhen onjudicial actingthatwe have held “[a]ll

forprosecutionfrom civiljurisdiction, exemptedtheir arewithin
(1819).374,Foster, 1 N.H. 377their acts.” Evans v.

rec-immunity longhas beenquasi-judicial“The doctrine of
rule ofState, has been as theexplainedin this andognized

and those exer-judicialwhich officersprotectspublic policy
in of tortliability. . . from actionsjudicial functionscising

in capacity.thatby actingcommitted them whenwrongsfor
anin this state that whenIt decidedrepeatedlyhas been

andpass uponcalled to evidenceuponofficer or a board is
attacked,decide, collaterallycannot andtheir conclusion be

action.to answer in a suit for theirthat are not liablethey
judicial.”in the cases is that such action isThe reason given
245,242,N.H. 604 A.2dN.H. Bd. 135Psychologists,v.Shargal of

omitted).(1992) and citations559, (emphasis, quotations,561-62
the motives of the immunewe do not look toimmunity appliesWhere

ofjudgeeven when the is accused“immunity appliesofficial—the
547,v. 386 U.S. 554Ray,and Piersonacting maliciously corruptly.”
155,159, 164, A. 158(1967); v. 82 N.H. 131Sweeney Young,see

(1925). aMoreover, of offi-governmental employer quasi-judicialthe
Dexter,as does the official. State v.immunitycial the sameenjoys

(1992).672, 435,669,N.H. 621 A.2d 437136
in aimmunity specificof to be affordedscopeTo determine the

of, title ofsituation, merelyact not thecomplainedwe examine the
137, 144, 1318,Paine, N.H. 612 A.2d 1323the actor. Belcher v. 136

(1992). onlyafforded to “those actionsimmunity will beAbsolute
145, Thus,at 612 A.2d at 1323.that in nature.” Id.quasi-judicialare

immune an award ofDexter, absolutelyin was fromprosecutorthe
pros-all related to the actualfunctionallyfees for conductattorney’s

673, 437,case, Dexter, at 621 A.2d at but hea see 136 N.H.ecution of
a confer-liability holdingimmune from fornecessarily presswas not

his role. Id.ence, quasi-judicialan action not withinarguably
in this case have vir-that “the activitieschallengedGould argues
but thatjudicialto do the rather Cof-tually nothing process,”with

merelydefault was an administrativerefusal to vacate thefey’s
discretionaryearlier act ofRamsey’sto examinerimplementrefusal

continuance.thegranting
in aCoffey acting quasi-that wasacknowledgedThe trial court

687,Adams, 117 N.H.on Harkeem v. 377judicial but reliedcapacity,
(1977), motion to reconsider theto the division’sdenyA.2d 617
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thatdeterminationfees, originalhisaffirmingattorney’sofaward
however, notHarkeem, we didInthe order.justifiedactionsCoffey’s

has been di-thatimmunityof quasi-judicialthe questionaddress
court’s determinationthe trialacceptin Weraised this case.rectly

division, Coffey’sbut, theurged byasCoffey egregiously,that acted
analysis.furtherofficerhearings requiresas afunctionquasi-judicial

if the adjudi­quasi-judicialareagenciesbyActions administrative
statute, par­of thenotificationrequiresbycatory process, provided

consideringandinvolved, receivinghearing includingaties
Seepresented.the evidenceevidence, uponand a decision based

266-67,262, 480Board, 125 N.H.PlanningHoldernessWinslow v.
statute to conduct(1984). byis authorized114, 116 The divisionA.2d

(1993). ToRSA 262:19offenders. Seefor habitualhearings certifying
(Supp.541-A:2to RSAauthority pursuantstatutoryitsimplement

the pro­that1993), regulations provideadoptedthe division has
RULES, ch.Saf-CN.H. ADMIN.hearings. Seeconductingcedure for

schedulingto theparties,for notice the200. The regulations provide
ofthereof, and transferassignmentcontinuanceshearingsof and

officers, of hear­authorityfor theandhearingscases theamongst
decisions, enter defaultmakehearings,to scheduleexaminersings

a de­to a case to reconsiderreopenand or refusejudgments, grant
Rules, 202.02 to 202.23.Admin. Saf-Cfault decision. See N.H.

re­Therefore, subsequentandentry judgmentof defaultCoffey’s
erroneous,case, adjudi­of analthough “partwasfusal to thereopen

statute, inthusby quasi-judicialfor andcatory providedprocess,
561;246, see v.N.H. at 604 A.2d at SibsonShargal,nature.” 135

Pritchard,308, 282 664, (1971);State, 305,111 A.2d 666 see alsoN.H.
Thus, paytrial court’s order that the division332 S.E.2d at 614. the

matter,on thisrulingwas in error. Given ourattorney’s feesGould’s
motion for costs is denied.the doubleplaintiff’s

attorney’sAward of fees
reversed.

All concurred.


