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Carroll
No. 93-101

RyanDeborah & a.

v.

HillerDennis

22,March 1994

(MatthewHemeon & of LaconiaMurphy, McLaughlin, Lahey, J.
on forLahey orally), plaintiffs.the brief and the

(AndrewDevine, Branch, P.A.,Millimet & of Manchester D.
Dunn on the brief and for the defendant.orally),

HORTON, RyanJ. The Deborah and Dianeplaintiffs, Buckley, ap-
J.)(Mohl,from an order of the Court theirpeal Superior dismissing

defendant,claim the Dennis Hiller. On theagainst appeal, plaintiffs
that trial inargue failing apply capacitythe court erred to the dual

affirm.doctrine. We
The a of aprincipaldefendant is dentist and the cor-professional

four northern Newporation throughout Hampshirewith offices and
Maine. aplaintiffs employed, respectively, hy-The were as dental

a All divided their time the differentgienist bookkeeper. amongand
17, 1989,dayoffices. At the of the work on March thebeginning

driving employeesdefendant was the and two other fromplaintiffs
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road in aoff thehe slidBerlin office whento theConwayNorth
workers’receivedThesnowstorm, plaintiffs. plaintiffstheinjuring

aonindividuallythe defendantand then suedbenefitscompensation
that hearguingtomoved dismissThe defendanttheory.negligence

Law, RSACompensationunder the Workers’enjoyed immunity
in1993), part:281-A:8, providesI which(Supp.

shall bechapterto thissubjectan employer“An ofemployee
ofprovisionstheacceptedto haveconclusively presumed

, to have...and, employeeof theon behalfchapterthis
or bylawwhether at commonof actionrightswaived all

statute or otherwise:
(a) ;.. . andemployertheAgainst

officer,(b) torts, direc-anyagainstfor intentionalExcept
of the em-on behalftor, actingoragent, employeeservant

. .”. .ployer
the “dual capac-that ofobjected, arguing applicationplaintiffsThe

Quinn Gypsumin v. Nationaldoctrine, weity” recognizedwhich
of immu-418, (1983), findingaCo., precluded124 N.H. 469 A.2d 1368

Quinn,In we said:nity.
may, un-plaintiffhas the fact that arecognized“This Court

circumstances, an action hisagainstmaintainder certain
the has re-plaintiffin of the fact thatemployer spite...

a result of thebenefits ascompensationceived workmen’s
permits... that the ‘dual doctrineinjury capacity’same and
the ex-liability byfrom tortnormallyan shieldedemployer,

in tort to his ownto become liableremedy principle,clusive
as an em-acts,if in addition to his capacityheemployee

obligationson himconferringin a secondployer, capacity
himof those on asimposed employer.”independent

omitted).420-21, 469 Accordingat (quotations124 N.H. at A.2d 1369
at thetherelationship partiesthe dominant betweenplaintiffs,to the

one, rather one ofnot an butemploymenttime of the accident was
in such aactingthus the defendant wasand andpassenger,driver

dismiss,to re­trial court the motiongrantedsecond Thecapacity.
reasoninganda of theco-employee plaintiffsDr. Hiller asgarding

to co-­exceptionas ancapacity appliedthat even if the dual doctrine
the indicated that the defendantimmunity, none of factsemployee

co-employee.than that ofin otheracting any capacitywas

tosome asquestionAt the outset we note that there is
orco-employeeas plaintiffs’should treat Dr. Hiller thewhether we

theappeal stage, plaintiffsthe notice ofemployer. Throughas their
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brief,himconsistently referred to as their but in theirco-employee,
the him theirplaintiffs employer. Generally,term a of aprincipal

who work on behalf of thecorporation performs iscorporation
Lewis, 367, 369,treated as an see Stevens v. 118 N.H.employee, 387

637, (1978); however,A.2d 638 where a is an alter ofprincipal ego his
id., and iscorporation, performing corporate responsibilities, he will

Marston, 572, 576,be treated as the v.employer. Tanguay 127 N.H.
(1986).834,503 A.2d 836 We need not undertake this how-analysis,

ever, affirm regardlessbecause we would of whether Dr. Hiller was
an oremployer co-employee.

Dr.We first assume that Hiller was a The casesco-employee.
in which we have a dualpreviously performed capacity analysis have

cases,all been andemployer immunity agreewe with the courts of
several States that the dual doctrine ancapacity is to em­exception

but notployer immunity, co-employee immunity. RodgersSee v.
(Ind.Hembd, 1120, 1988);518 N.E.2d 1123 v.App.Ct. Watson G.C.

Ltd., 586, 588, 417, (1984);Associates 100 Nev. 691 P.2d 418 Jarvis v.
Schindler, 227, 227, 721, (1984);20 Ohio 3d 485 N.E.2d 722 Del­App.

108, 112-13, 73,Naymick, (1985);ler v. 176 W. Va. 342 S.E.2d 77-78
CompensationLarson,see also 2A A. The ofLaw Workmen’s

72.81(c) (1993).§ The forreason this distinction arises from the fact
that the statute onimmunity employers solelyconfers based on their
status as whileemployer, co-employee immunity bothdepends upon
the status as and whetherco-employee negligentthe act was per­
formed “on of the Theemployer.” statutorybehalf immu­employer
nity rightsreaches all of action for andamages by employee where
that is entitled to workers’employee compensation benefits. See

281-A:8,1. not, however,RSA The statute does to co-­purport confer
torts; instead,for all non-intentionalemployee immunity the legisla­

ture has drawn its own dual line ofcapacity bysorts immu­providing
where there commonnity employmentis and the act wasnegligent

281-A:8,1(b).performed on behalf of the RSA Underemployer. this
test, the is notstatutory inquiry injurywhether the occurred while

the actingwas on behalf of his but whetherco-employee employer
the act was on behalf of the Innegligent performed employer. the

case, Hiller,we do not reach the ofpresent issue whether Dr. as co-­
than onemployee, actingwas other behalf of his becauseemployer

that notstatutory issue was raised on appeal.
We next assume that Dr. Hiller was the Al-plaintiffs’ employer.

we have thethough repeatedly recognized capacitydual doctrine as
an to we have toexception employer immunity, yet presentedbe with

See,facts a other than that ofinvolving capacity Melloemployer. e.g.,
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675, 632Inc., 137 N.H.Company,andPlumbing Heatingv. Gouin’s
act-(1993) notheating companyandplumbing(employerA.2d 1217
fellemployeewhere plaintiffas landownerin seconding capacity

ownedpropertyunit on rentalrooftop repairing heatingwhilefrom
418,Co., 124 N.H. 469Gypsumv.Quinn Nationalby employer);

in(1983) (asbestos capac-not secondactingmanufacturer1368A.2d
generalthat was sold toinjuredthough by productevenity employee

(1982) (em-643,Fuller, A.2d 394122 N.H. 448Holzworth v.public);
landowner wherecapacityin asactinghorse farm not secondployer

stallion); Fibrev. SpauldingDePaologroom bywas bittenemployee
(1979) inactingnot secondCo., 89, (employerA.2d119 N.H. 397 1048

de-employeras manufacturer whereassembly machinecapacity
not sell to themachine but didassemblyand manufacturedsigned

general public).

in a ca­actingfail to Dr. Hiller wassimilarlyWe see how
of Dr. Hiller’s business wasother than The natureemployer.pacity

offices, driving from onerequiringof oftenoperation multiplethe
here, theSometimes, Dr. Hiller would driveto another. asoffice

times, andthe would drive themselves beplaintiffsOtherplaintiffs.
one work toQuitefor from sitemileage. simply, movingreimbursed

the practice, per­another was an of dental andindispensable part
Dr. of defend­drivingmore Hiller’s occasional thehaps importantly,

havingthe frompart corporationants was of his duties and relieved
In we hold that themileage. light,to reimburse the for thisplaintiffs

Dr. Hiller the at therelationship plaintiffsdominant between and
otherwise,an hold wetime of the accident was one. Toemployment

believe, to provideundermine decision broadlegislature’swould the
in rightto for an to re­immunity employers exchange employee’s

awithout to fault. Ascompensation regardcover workers’ benefits
of the realm of em­any narrowingsubstantialgeneral principle,

legislature.be theimmunity bymust doneployer
sum, regardlessIn the dual doctrine is not met ofcapacitybecause

co-employee,we the defendant as or weregard employerwhether
Inc., 432,In & 133 N.H.Plumbing Supplies,affirm. re TrailerCf.

(1990).438, 343,A.2d578 346

Affirmed.

All concurred.


