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facts,throughhis fist Cannon’s car window. Under similarhurling
thejurisdictionsin have come to conclusion as didcourts other same

Brown,See, Mut. Ins. Co.v. 779e.g.,the court. Nationwidesuperior
(4th 1985);984, Ins. Co. New986,F.2d 989 Cir. Commercial Union of

(E.D.S.C. 1965);64,Hall, 65,v. 246 66 Detroit Auto.York F. Supp.
213, 215-16, 222,Higginbotham, App.Inter-Ins. Exch. v. 95 Mich.

(1980).414, 416, 419290 N.W.2d
Cannons, thebyIn the on the the shotchieflycases relied assailant

Farmmovingvictim while or in a vehicle. Seedriving riding State
1415, (9th 1991);Davis, 1417Mut. Auto. Ins. Co. 937 F.2d Cir.v.

(Minn.876,v. 415 877Klug,Western Ins. N.W.2dContinental Co.
106, 1074221987); Howser,Ins. v.Underwriters Co.Wausau S.E.2d

(S.C. 1992). cases, Howser,of Davis andSignificantly, spe­two these
cifically cases such as Brown anddistinguish Higginbotham, whose

Davis, Howser,1422;so at 422resemble ours. 937 F.2d S.E.2dfacts
at 108. The difference is that in cases where theconspicuous the

coverage,courts have assailant left his beforedenied “the vehicle
Davis, isassaulting party.” preciselythe other 937 at ThisF.2d 1422.

nothere. conclude that Cannon’s didhappened injurywhat We arise
and, therefore,out of of employer’sCastles’ use his car affirm the

superior ruling.court’s

Affirmed.

All concurred.

Sullivan
No. 93-157

Bankeast

v.

Michalenoick,Charles Jr.

25, 1994March



368

McLane, Middleton,& of Manchester M.Graf, Raulerson {Kevin
orally),Leach on the brief and for the plaintiff.

Associates, of North M. on theConway Ekberg&Ekberg {Donald
the defendant.orally),brief and for

defendant, Jr.,Thayer, The Michalenoick appealsJ. Charles
J.)(Morrill, plaintiffan of the Superior grantingfrom order Court

in its action tosummary judgmentBankEast’s renewed motion for
loan The makes a ofguarantee. variety argu­recover on a defendant

ments, we address here: that the trial courtonly one of which need
in that diddetermining proceedserred as a matter of law foreclosure

a on the loan secured so as topaydown principalnot constitute of
under the reverse.liability guarantee.relieve the defendant from We

this court on an from anappealThis case came beforepreviously
BankEast v. Mic-granting summary judgment.earlier order

(1991).halenoick, 65, found there to be a135 N.H. 599 A.2d 500 We
in as to the amount of that had beendispute principalmaterial fact

note,on thus reversed the and remanded thejudgmentthe andpaid
66-67, reasons,trial. Id. at 599 A.2d at 501. For proceduralcase for

thewe did not rule on the effect of foreclosure butlegal proceeds,
66-67,the trial court. Id. atbyremanded that issue for consideration

599 A.2d at 501-02.
forth in our earlier Therepeat opinion.We will not the facts set

that af-new affidavits certain factsclarifyinghaveparties produced
Before the debtor’s default on theprincipalfect the issue before us.

$240,712.64$800,000 note, in the amount of were made topayments
$35,316.14 $205,396.50 in in-bank, in andprincipalthe representing

default, $764,683.86 onpayableat the time of remainedterest. Thus
in the was toplaintiff attemptingnote. the time whichDuringthe
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the it on the loanenforce terms of the foreclosed collat-guarantee,
$635,276.62,eral, a total of which to reduce theobtaining appliedwas

$129,407.24.debt to

where,is afterSummary judgment appropriate only consid­
of the in the to theering lightall evidence most favorable non-mov­
the trial court that is noing party, genuinedetermines there issue of

fact that tomoving party judgmentmaterial and the is entitled as a
Cormier,of v.matter law. Horse Pond Fish & Game 133 N.H.Club

653, (1990).648, 478, Here, facts,581 A.2d 481 on undisputedthe the
was notplaintiff judgment.entitled to

A toguarantor’s upon the termsexposure liability depends
Auth.,of the contract. Manchester Bank v. Dev.Industrial 119 N.H.

(1979).14, 16, 558,396 A.2d 560 The of ainterpretation contract is a
of law toquestion be determined theby focusing on of thelanguage

contract,written itas reflects the intent of R.the parties. Zoppo Co.
Dover, 666, (1984).v. 124City 670-71, 12,N.H. 475 15A.2d Thisof

intent is determined the agreement whole,from as ataken Manches­
ter supra,Bank and by construing its terms to theaccording com­

meaningmon of their phrases.words and Rd.Mast Grain & Bldg.
Piet,v. 194, 197, (1985).Mat’s Co. 143,126 N.H. 145489 A.2d The

relevant terms of the guarantee provide:
“1. GUARANTY OF PAYMENT AND PERFORMANCE
OF OBLIGATIONS.
In consideration of a loan from the Bank to Richard Mic-
halenoick and his in $800,000the ofcorporation amount the

(the “Guarantor”)undersigned hereby toguarantees the ex-
(and$100,000tent of toup as may be pursuantreduced to

herein) (a)paragraph 9 that the Debtor dulywill and punc-
tually pay... all indebtedness ... now or hereafter owing...
(collectively the “Obligations” and anindividually “Obliga-
tion”). absolute,This anGuaranty is unconditional and con-
tinuing guaranty of the full and punctual payment and
performance by the Debtor of the toObligations the extent

$100,000of and not of their collectability only and is in no
way anyconditioned upon requirement that the Bank first
attempt to collect of theany Obligations thefrom Debtor or

to anyresort or othersecurity means of obtaining payment
any ofof the orObligations upon any other contingency

whatsoever. defaultUpon any the inby Debtor full and
punctual payment and strict performance of the Obliga-
tions, the liabilities and obligations of the Guarantor here-
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shall, Bank,at of the forthwith duethe becomeoptionunder
notice of anyto Bank without demand orand thepayable

nature, of waived the Guarantor.expressly byall which are
may required bythe hereunder beby GuarantorPayments

anyBank on number of occasions.the
9. REDUCTION.

to of any princi-shall reduced the extentguaranteeThis be
on the Obligations.”pal paydown

thebythe to be reduceddispute guaranteeThere is no that was
it thedisputed,on the note. Nor is as“any”ofpaydown principal

in that to theappliestheplaintiff argument, guaranteeconceded oral
on need$100,000 onlyof to be the loan. We deter-paidfirst principal

as incontained“principal paydown,”here whether the termmine
of the fore-principalthe to theapplicationthis includesguarantee,

found, argues,The the thatplaintifftrial court andproceeds.closure
thatparties’the clear intention“reflectslanguagethe guarantee’s

byon the not be reducednote wouldobligationsMr. Michalenoick’s
of the debtor’s realrecovered from the foreclosure saleproceeds

this basedplaintiff argues point uponother assets.” Theestate and
allowsin of the that the bankguaranteeonelanguage paragraphthe

or anyto foreclosure “resort toguarantorthe even absentpursue
that intentionparties’Thus the it was thesecurity.” plaintiff argues

as to or not to foreclose onto bank the whetherthe discretiongive
affecting theproperty guarantee.the withoutdebtor’s

that the had the toright pursuedefendant concedes bankThe
to foreclose on the other collat­any attempthim as absentguarantor

the to Heeral, that in this case bank chose foreclose.arguesbut
made, from thisproceedsthat after choice was thecontends this

that theprincipal, theywere to exceededappliedforeclosure
and thus$100,000 liability, they extinguishedof his thatguarantee

its We find the defendant’sby argumentthe own terms.guarantee
persuasive.more

theof thatclearly guaran-nine the statesParagraph guarantee
theby any underlyingshall onpaydownbe reducedobligationtor’s

The not that the need bespecify paydownterm doesprincipal.note’s
nor limit the topaydowndoes itprincipal obligor,made theby

of installments. Themonthlyin the coursepaid ordinarymonies
case, Universitya similar Savingsthat we considerplaintiff urges

(Tex. 1990),Miller, 461 whichApp.v. 786 S.W.2d Ct.Association
ten of a loan. The Texaspercenta of the firstguaranteeinvolved

applynot to makeproceedsthat foreclosure wouldcourt determined
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inup percent part uponthis ten or to release the based aguarantor,
that discretion in or not to forecloseterm allowed the bank whether

however,on the note. Id. at 463. do not case persuasive,We find this
the court in another term inopinion partbecause also based its upon

thatguaranteethe contract allowed the bank “tospecifically apply
securitythe to the of theupon] unguaranteed portion[foreclosed

itapplying guaranteed bydebt before to the indebtedness Miller.”
The instant guarantee, contrary, provisionId. on the has no allowing

the bank such leeway to foreclosureapply proceeds.
above,As guarantee $100,000noted the to the first ofapplied only

on the note. Because does notprincipal owing guarantee specifythe
$100,000the source of the to thepaydown required reduce and re-

guarantor,lease the or that foreclosure proceeds might be otherwise
than toapplied the front end of the note’s we find thatobligations,

the guarantee requires byreduction the of the fore-application
closure trialproceeds. The court erred in granting summary judg-
ment in favor of the plaintiff.

Reversed.

All concurred.

Rockingham
No. 90-080

Anthony DemetracopoulosG.

v.

HodgdonDavid Wilson & Wilsond/b/a

31,March 1994


