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inup percent part uponthis ten or to release the based aguarantor,
that discretion in or not to forecloseterm allowed the bank whether

however,on the note. Id. at 463. do not case persuasive,We find this
the court in another term inopinion partbecause also based its upon

thatguaranteethe contract allowed the bank “tospecifically apply
securitythe to the of theupon] unguaranteed portion[foreclosed

itapplying guaranteed bydebt before to the indebtedness Miller.”
The instant guarantee, contrary, provisionId. on the has no allowing

the bank such leeway to foreclosureapply proceeds.
above,As guarantee $100,000noted the to the first ofapplied only

on the note. Because does notprincipal owing guarantee specifythe
$100,000the source of the to thepaydown required reduce and re-

guarantor,lease the or that foreclosure proceeds might be otherwise
than toapplied the front end of the note’s we find thatobligations,

the guarantee requires byreduction the of the fore-application
closure trialproceeds. The court erred in granting summary judg-
ment in favor of the plaintiff.

Reversed.

All concurred.
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andHobbs, B. Hobbs on the brief& of Nashua {JamesKrolikowski
for theorally), plaintiff.

Boston, A.Nutter, Fish, of Massachussetts {Natalie&McClennen
for the defendant.orally),Kanellis on the brief and

obtained aHORTON, Anthony Demetracopoulos,The plaintiff,J.
Wilson, in­defendant, David on claims forthejury againstverdict

professionalcontractual relations andinterference withtentional
that certain in­jurythe defendant contendsOnnegligence. appeal,

J.) were(McHugh, improper;the Courtgiven by Superiorstructions
in to issuesplaintiff relitigatecourt erred thepermittingthat the

case; per­in related and that the courtprior,aalready determined
remand.award of We reverse anddamages.mitted an improper

case,set forth in a relatedthis wereunderlying appealThe facts
Center, 209,130 N.H. 536v. GuidanceDemetracopoulos Strafford

(1987) I), and will be summarized here(DemetracopoulosA.2d 189
Inby Mayto now raised the defendant.as relate issuesonly they
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for Straffordmanagerthe business1980, hired asthe wasplaintiff
that receives State(SGC), corporationa nonprofitCenterGuidance

The plaintiffhealth services.mentalprovidetofundingand federal
In theAnderson, director.SGC’s executiveto Berndirectlyreported

were en-personnelthat SGC1982, surfacedallegationsofsummer
Attorney General’sHampshirefraud. The Newin Medicaidgaging

22, 1982, ait executedand on Juneinvestigation,aninitiatedOffice
fi-andmedicalcorporation’sand seized theat SGCsearch warrant

records.nancial
tookinvestigation, SGCgeneral’sattorneyIn to theresponse

at thewrongdoingsthe allegedintoinquiryto conduct its ownsteps
(board) votedof directorsIn boardearly August, SGC’scorporation.

accountant, to audit SGC’sdefendant, a certified publictheto retain
tohis24, 1982, reported findingsthe defendantAugustrecords. On
2,Augustwas that onfindingsthe defendant’sAmongthe board.

a three-year per-Anderson had executed1982, and Bernplaintiffthe
tocontrary per-that contained terms SGC’scontractsonal services

contract, had not been authorizedmanual. The whichsonnel policies
automaticboard, that the would receiveplaintifftheby provided

anwould be at elevatedper year, paidraises at a rate of five percent
of the contract’seighty percentand would receivesalary grade,

contract,of the theUpon learningif he were fired for cause.value
Into the and Anderson.unanimously plaintiffvoted dismissboard

dismissal, theplaintiff’s plain-from thelegal dispute arisingthe first
contract. This court heldemploymentto enforce thetiff sued SGC

authorityeither actual or apparentthat Bern Anderson was without
contract, bindingthe contract was not onthe and thatnegotiateto

191,212, 216, 536 A.2d at 193-94.SGC. Id. at
for intentional interference withThe sued the defendantplaintiff

relations, and defamation. Thenegligence,contractual professional
apreparedon that the defendant hadallegationsclaims were based

“false,” “incor-“misleading,” “improper,”that contained andreport
jurythe The returned a ver-concerning plaintiff.rect” information

on the defamation claim and for the onplaintiffdict for the defendant
with contractual relations andhis claims for intentional interference

$73,000 in for lostnegligence, awarding damages wages,professional
$77,000 in for emotionaldamages suffering.and

arguesthe defendant first that trial courtappeal,On the
jury'ohJheto instruct the law of intentional inter­properlyfailed

tort,relations. To establish for thisliabilityference with contractual
“(1) anplaintiffmust show: the had economic relation­plaintiffthe
(2)a the defendant knew of thisship party; relationship;with third
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(3) the defendant and interfered with thisintentionally improperly
(4) the was suchrelationship; plaintiff damaged byand inter-

Edwards, Baker, 41, 46, 706,ference.” Inc. v. 130 N.H. 534 A.2dJay
(1987) omitted).709 (quotation

case,In thatthis the defendant contends the trial court aprepared
that himspecial erroneously permitted juryverdict form the to hold

for with theintentionally interfering plaintiff’s employmentliable
without that the interference wasrelationship finding intentional

improper.and The verdict form thespecial posed following question:

find,you, jury, evidence,“1. Do the after review of all of the
that plaintiffthe has satisfied his burden of that it isproof
more than not that the in-probable intentionallydefendant
terfered with the that theemployment relationship plaintiff
had with by preparing publishingand to the Board of[SGC]

of thatreportsDirectors certain contained false in-[SGC]
formation about the or went the ofplaintiff beyond scope
what he in a adverselywas hired to do manner that affected
the employment plaintiffof the withrelationship [SGC]?”

We find that the verdict form havespecial may misled the
that itjury by suggesting could hold the defendant liable for inten­

tionally interfering plaintiff’swith the employment relationship
without that such afinding interference occurred as ofconsequence

thatconduct was both intentional and To establish thatimproper. the
defendant’s conduct was theimproper, plaintiff had to “show that the
interference with his contractual relations was byeither desired the

himbyor known to be a certain resultsubstantially[defendant] of
(Second) §his conduct.” Restatement of Torts 767 comment d

(1977).at 32 The special verdict form indicated that either the sub­
information,mission of a that contained falsereport or the submis­

a duties,sion of that exceeded the of thereport scope defendant’s
asupportcould of intentional interference. The formfinding did not

ask if the thatjury found the defendant includedimproperly any
information found to be false. Nor did the verdict form re­special

thatquire jurythe find that the defendant’s exceeding scopethe of
chargedhis duties was improper.

The that intentionalplaintiff suggests the submission of a report
containing necessarilyfalse information would be It isimproper.
true that a fraudulent “amisrepresentation ordinarily constitutes
wrongful means of interference and an interference im-make[s]

(Second) §Restatement 767 cproper.” of Torts comment at 30.
fraudulent, however,A representation is not unless “to the knowl-

utterer,or belief of its it isedge false.” Id. Once theagain, special
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to find that the de-jurythat the hadsuggestform did notverdict
Thefalse information.the containedreportfendant knew or believed

thatform mean the defend-interpretedhave the tothusjury might
aif thatintentionally reportliable he preparedant could be found

information, of the es-plaintiffwhetherregardlessfalsecontained
of inaccuracies.defendant knew the Wereport’stablished that the

re-of on this count andjury’s finding liabilitythetherefore reverse
opinion.with thismand for further consistentproceedings

not be forThe also that he could liabledefendant contends
because, no to thesays, dutyhe he owednegligenceprofessional

onIn of the defendant reliesargument,thisplaintiff. support
Co., 898,122 451N.H. A.2d 1308Inc. v.Alexander Grant &Spherex,

(Sec­(1982), of Restatementadopted the thepositionwhere we
ond) forregard liability negligentOF in to an accountant’sTORTS

904, A.2d at122 N.H. at 451 1312. Un­misrepresentation. Spherex,
Restatement, an for isliability negligenceder the accountant’s

or of a limited ofby grouplimited to suffered a one“personloss
in­he to thesupplyfor whose benefit and intendspersons guidance

that to it.” Re­recipient supplyformation or knows the intends
552(2)(a)(Second) An§ 127. accountant’sof Torts atstatement

however, not limit. must notliability, arbitrarilyis without law“[T]he
that liability beyond expecta­extend reasonable[the accountant’s]
to the will reach.” 122 atSpherex,tions as whom information N.H.

905, 451 anat 1312. the to whom account­Accordingly, plaintiffsA.2d
for mustmay professionalant be held liable be “withinnegligence

the class of who have relied on the account­persons reasonablycould
Cos., 723,127work v. Hanover Ins. N.H.product.” Morvayants]

(1986).726, 333,506 A.2d 335

case,In we aDemetracopoulosthis hold that Mr. was not
foreseeable The report prepareddefendant’s was for SGC’splaintiff.

and not for the plaintiff’s guid­board was intended “benefit and
(Second) 552(2)(a)§ance.” Restatement of Torts at 127. In ad­

dition, notthe did or actplaintiff rely upon report. Accordingly,the
reverse in favor of on claim.jury’swe the verdict the thisplaintiff

verdicts,we both address re-While reverse we nonetheless those
issues, the that inmaining adequately by parties,briefed could arise

the retrial of the intentional claim.plaintiff’s interference
notargues byThe defendant that the trial court erred giving pre-

inactually litigatedclusive effect to issues and determined De-
metracopoulos juryI. he contends that a instructionSpecifically,

ofpermitted plaintiff relitigate validity plain-which the to the the
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tiff’s contract violated the ofemployment estop-doctrine collateral
partydoctrine of collateral bars a to a ac-pel. estoppel prior“[T]he

tion, or a in such aprivity party, anywith fromperson relitigating
issue or fact actually litigated priorand determined in the action.”

571,Portsmouth, 561, 689,v. 129 N.H. 534Daigle City A.2d 693of
(1987).

In in Ilight priorof our that theholding Demetracopoulos plain-
SGC,tiff’s contract notemployment was on the defendantbinding

(1)a he ifrequested jury instruction that could not be found liable
(2)contract,the fired to the ac-plaintiff jurywas due the and must

as fact. in-cept any previously adjudicatedtrue issues of When he
onjury relatingstructed the issues to the plaintiff’s intentional

claim,interference the trial stated:judge

unenforceable,contract has been held to be void“[The] and
ofand no award can be made thedamages by plaintiff[sic]

under . . .the terms of that contract. The reasons thewhy
contract to notheld be unenforceable are important[was]

job. justwith to You must itrespect you doing your take
from me that the contract is notunenforceable and discuss
any why.”reasons

thatarguesThe defendant first the instruction tofailed
correctly apply of collateral We Theprinciples estoppel. disagree.
trial sufficientlycourt the effectacknowledged preclusive of De­

I when itmetracopoulos jurorsinstructed the that notthey could
contract,an plaintiff’s employmentbase award of on thedamages

which had earlier been held unenforceable. defendant furtherThe
argues prejudicedthat he was the trial that thewhen court stated

whyreasons the contract was irrelevant. Ac­unenforceable were
defendant,to himcording the this statement fromprevented raising
defenses;one of his main thatnamely, plaintiffSGC fired the because

of issues of thesurrounding makingthe unenforceable contract. As
we have for the claimalready plaintiff’sremanded retrial for inten­

relations,tional withinterference contractual we need not decide
whether the could have thejury interpreted trial court’s instruction

the ofprejudice however,to the defendant. We that theemphasize,
of waydoctrine collateral in no limits the defenses availableestoppel

defendant,the partyto who was not a to I. OnDemetracopoulos
claim,retrial of the intentional interference theplaintiff’s preclusive

effect of I notDemetracopoulos should restrict the defendant in his
thatattempt to the inplaintiff’s allegedassert misconduct resulted

plaintiff’sthe dismissal.
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for emo­damagesthe award ofchallengesThe defendant
(1) that the claimsplaintiff’sthe following grounds:tional distress on

contract, both of which precludein andmisrepresentationsound
(2) that the did not introduceplaintiffdamages;emotional distress

(3)distress; and that emo­to establish emotionaltestimonyexpert
ofin the doctrinebyare barred this casedamagestional distress

claim forplaintiff’s profes­dismissed theforeseeability. We have
for inten­recoverable on a claimdamagesandnegligence,sional

“emotionalcontractual relations includetional interference with
if are to bereputation, they reasonablyor actual harm todistress

(Second)to result from the interference.” Restatementexpected
774A(1)(c) remand, hisplaintiff satisfy§ at 55. On the mustOF TORTS

that thedamages alleged,of that he incurred the andprovingburden
expectedharm was a result of the defendant’s conduct.reasonably

for to es­expert testimonyWe do not address the issue of the need
emotional distress or its causal connection in antablish the fact of

intentional action. This issue has not been briefed ade­interference
in thisquately proceeding.

The defendant next that the trial court failed to instructargues
the that he could not be held liable for intentional interferencejury
with contractual relations unless the that thejury found defendant’s
conduct Ainjuries.was the cause of the defend­proximate plaintiff’s
ant’s of ifconduct is a cause an individual’s it is “aproximate injury

in bringingsubstantial factor about the harm.” v.Pillsbury-Flood
299, 304, 1126, (1986);Portsmouth 128 N.H. 512 A.2d 1129Hospital,

al., 41,§see etalso W. Keeton Prosser & Keeton on Torts at
(5th263, 1984); Co.,268 Tamposied. Associates v. Star Marketcf.

(1979).630, 633, 132,119 N.H. 406 135A.2d

In the on inter­instructing jury plaintiff’sthe intentional
claim,ference the trial court stated:

must that he has suffered asplaintiff prove damages“[T]he
bya direct result of the interference the defendant. There-

fore, if thatyou employment relationshipfind the was bro-
byken for reasons unrelated to thecompletely[SGC]

defendant,involvement plaintiffthe the has not sustainedof
his burden of on this claim.”proof

This instruction does not that the therequire jury consider whether
defendant’s conduct was a “substantial factor” in thebringing about
harm to the Nor does it causation.plaintiff. specifically explain
Nonetheless, the verdict form didspecial inquire whether “the re-

and oral statementsports prepared publishedand the defendantby
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to of toreferring plaintiffBoard Directors the caused or[SGC’s]
a factor in bringing injurieswere substantial about the claimed.” The

instructions,special question, taken with the oral was andadequate
79, 90,jury.did not mislead the See Johnston v. 133 N.H. 574Lynch,

(1990).934, remand, however,A.2d 941 the trialOn court should clar-
thatify the defendant cannot be found liable unless his improper

conduct was a factor in harmbringing plain-substantial about to the
tiff.

Reversed and remanded.

All concurred.
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