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(CharlesHoward, as-attorney Giacopelli,R. T.Jeffrey general
orally),on the and for the State.sistant briefattorney general,

Concord,defender, orally, forbyof brief andBjorn Lange, public
the defendant.

defendant,HORTON, convicted afterStayman,J. The Susan was
J.) secondtrial in on one count ofjury (Murphy,a CourtSuperior

The de-beating two-year-old daughter,assault her Sarah.degree for
inthat the trial court erredfendant her convictionappeals arguing

(1) waived her Mi-intelligentlythat had andfinding knowinglyshe
(2)confession, admitting photo-a andrights givingranda before

herbyinflicted her andinjuriesof Sarah that showed bothgraphs
Tim affirm.Gorham. Weboyfriend,

with she24,1991, the defendant left Sarah Gorham whileJulyOn
when Sarahgone,she was Gorham became angrydid errands. While

him,in and he her the and thenlegsurinated front of kicked between
times, ultimatelyhit in the three her unconscious.knockingher head

to findthen an ambulance. The defendant returnedcalledGorham
to theat and Gorham were takenthe her Shepolice apartment.

policeNashua station.
station, speakMacDonald asked toWayneAt the Detectivepolice

by ask-beganthe in She MacDonaldprivate. agreed.with defendant
alia,interbackground questions, ascertaining,the defendanting

half aninjured.home was Afterthat she had not at when Sarahbeen
Detectivehour, the interview to confer withstoppedMacDonald

that at thereported physicians hospitalDaniel Donahue. Donahue
on herthat had a broken bite markspelvis,had discovered Sarah

confrontedages body.and of various on her MacDonaldlegs, bruises
ifthis and asked she ever physicallythe defendant with information

The that about sixher children. defendant recountedpunished
it” she“lost had hit Sarah afterrepeatedlyweeks before she had and

mightthe Believinghad water out of bathtub. the defendantdumped
room anda MacDonald left the interviewsuspect point,be at this

a Beverlyhim that neighbor,with Curtis who toldspoke Detective
thisFloyd, story.had corroborated

defendant, MacDonalddecided to arrest the DetectivesHaving
the to reviewDonahue into interview room and beganand went back

ausingwith her form.rights departmentthe defendant’s Miranda
defendant, “anythingto the thatincludingDonahue read each right

against right,can used After eachyou say you.” readingand will be
The indicatedright.he asked her if she understood that defendant

her of them onthat she each of and initialed eachrightsunderstood
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the form. She then read the Miranda form aloud. After again asking
whether the defendant her MacDonald ifrights,understood asked
she was to waive them. and thewilling agreed signedShe waiver
form. Donahue conducted an unrecorded interview for about one

interview,hour. The defendant then to aagreed recorded which be-
gan with Donahue thatagain confirming she understood each of her
rights.

confession,In her recorded the defendant admitted that her physi-
cal of herpunishment children had recently “snowballed.” She de-
tailed the in“bathtub incident” which she hit onhad Sarah the back
and trial,buttocks about six weeks At Beverly Floydbefore. con-
firmed the of thisseverity beating. that one inFloyd explained night
June when the defendant and Sarah were over visiting, Floyd saw
bruises across the whole width of Sarah’s and Floydback buttocks.
confronted the defendant:

“I asked Sue to come into the bathroom. She came in and I
said,asked her —I ‘What tohappened Sarah?’ Her exact
me,words were to T knew that’s what you goingwere to ask

said,me.’ I ‘Sue,turned around and I I asked whatyou hap-
said,pened to her.’ She pissed‘Sarah me off. She was in the

Itub and her out Ipulled her.’,and the out ofslapped shit
Iand says, ‘It looks more like—to me youlike beat the shit

her.’,out of Iand told her ‘If I ever saw another mark on
that Ikid would turn in.’you She never came to my house
after that.”

theDuring interview,recorded Detective Donahue also showed the
defendant two polaroid photographs of Sarah that had been taken at
the hospital. The photographs depicted injuries over the ofentirety

body,Sarah’s aincluding eye, foot,black a badly bruised and bruises
arms,of various buttocks,shades on her legs, and Theback. defend-

ant denied for theresponsibility darker bruises on the buttocks and
injuriesfor all to feet,the face or but accepted forresponsibility

most of the bruises on Sarah’s and legs.arms
The defendant was indicted on two counts torelated Sarah:hitting

(1) for mid-June, (2)the bathtub inincident and for miscellaneous
blows to Sarah’s legsarms and in July. The defendant moved to sup-

confession,herpress at theexplaining suppression thathearing she
agreed to talk to policethe because she had mistakenly believed that
only statements she made could be used her.against The Supe-false

J.)(Dalianis,rior Court denied the motion. The defendant also filed
a motion in limine toseeking exclude the two polaroids and eleven
other ofphotographs Sarah because each some ofdepicted the hor-
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(Murphy,The CourtSuperiorto Gorham.attributableinjuriesrible
thethe defendant on bath-J.) The convictedjurythis motion.denied

count.on the “arms andcount, legs”heracquittedandtub incident
founderroneouslythat trial courtthearguesdefendant firstThe
argu-Thisrights.waived herintelligentlyandknowinglythat she

(1) the wrong legaltrial court appliedthecomponents:ment has two
(2) that the understoodstandard; factual defendantfindingand the

her was theagainst againstusedshe said could beanythingthat
disagree.of the evidence. Wemanifest weight

into evi­can be admitteda defendant’s statementBefore
that the de­a reasonable doubtdence, beyondmust showthe State

that waiveranyandrightsof her constitutionalapprisedwasfendant
Plante, 384, 386, 577v. 133 N.H.Stateintelligent.andknowingwas

(1990). actuallythatmust show the defendant95, The StateA.2d 97
should have. See Statereasonablynot that sheher rights,understood

1070, (1984); v.490, 494, A.2d 1073 State484Jones,v. 125 N.H.
(1982).1265, The under­995, 999, A.2d 1267122 N.H. 453Bushey,

inat as expressedand risks stakerightsis of thestanding required
v.other sources. Stateunderstood fromrightsnot aswarnings,the

at494,at 484 A.2d 1073.Jones, 125 N.H.
a matter ofthe trial court erred asfirst thatarguesThe defendant
her misun-clarifywas torequiredthat the defendantholdinglaw in

law of knowingthecorrectly recitingher Afterderstanding rights.of
waiver, trial court stated:the

a reasonable doubtcase, beyondfinds“In this the Court
was vol-rightswaiver of her Mirandathat the defendant’s

essence,In themade.intelligentlyanduntarily, knowingly
state-admission of theseargument againstdefendant’s

that shethingsthat theonlythat she believedments is false
well-spo-her. Defendant isagainstcould be usedsaymight

she speaksthinks beforeken, if not educated. Shehighly
cannotcarefully. This Courtchooses her wordsand she

herinformsprocessThe Mirandaargument.credit her
her.againstcan be usedsaysthat sheclearly anything

if defendantin that Even theright.is no ambiguityThere
thebelief, apparentshe did not ask aboutthis mistakenheld
words on theplainher belief and thebetweencontradiction

form.”
added.) that this last sen-(Second The defendant contendsemphasis

her mistaken be-clarifyher a burden toonessentially placedtence
The lastwarnings. disagree.Wethe Mirandabeing givenlief upon
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burden,no but reflects on the circumstances underimposessentence
waiver were It buttresses the trialwarning given.which the and

finding inability subjectivecourt’s of to credit her version of her
Nor,state of mind at the time of waiver. under an ofinterpretation

the “even if” which a reasonable doubt as to thatlanguage implied
mind, necessarily rejected.state of must waiver be The defendant’s

rejected gleaned pro-belief could not be from thecertainly warnings
vided to her and come from some collateral Seeonlycould source.

Jones, 494,atState v. 125 N.H. 484 A.2d at 1073.
The trial court’s decision to of confessiondeny suppression the

solely not,rested on its earlier that it did as aunequivocal finding
the defendant’s thatquestion fact, testimony thoughtbelieve sheof

falseonly statements could be used her. The courtagainst explained
essence,it inwhy made that itfinding: observed the defendant to be

and the Miranda tointelligent warnings be straightforward.

The defendant this trialchallenges findingcourt that the
indefendant did not fact hold the erroneous that onlybelief false

statements could againstbe used her. whether a waiverDetermining
was andknowing intelligent involves the of theconsidering totality

Plante, 386, 97;circumstances. See 133 N.H. at 577 A.2d at Bushey,
999,122 N.H. at 453 A.2d at 1267. willWe not reverse a offinding

evidence,waiver “unless the manifest of the when inweight viewed
State,lightthe most favorable to the is to the State v.contrary.”

Hurlburt, 143, 146, 493, (1991), denied,135 N.H. 603 A.2d 495 cert.
(1992).112 Here,S. Ct. 1770 the defendant awas schoolhigh gradu­

ate. She alertappeared throughout the entire interview. The trial
court found her to be to thinkwell-spoken, before she and tospeaks,

interview,choose her words carefully. Before the Detective Donahue
her,separately read each toright which she acknowledged that she

understood and which she initialed on the waiver form. readShe the
entire form to,waiver aloud before it.signing The readrights by,and
the defendant clearly and unambiguously stated that sheanything

could, would,said and againstbe used her. this evidenceConsidering
in a light State,most favorable to the we have difficultylittle holding
that the trial court’s finding beyond a reasonable doubt of a knowing
and waiverintelligent was not error and the admission of the defend­
ant’s confession based on that finding was proper.

The defendant next argues that the trial court byerred admitting
photographs of Sarah that showed not only injuries byinflicted the
defendant, but also more injuries Gorham,serious inflicted in-by

feet,a blackcluding eye, bruised and dark onlarge, bruises Sarah’s
buttocks. we believe thatAlthough the photographs should have
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defendant,the webycausedinjuriesonlytocropped depictbeen
value, level of unfairthehigh probativetheirin oflighthold that

not rise to onejuryto the didtheirby publicationcreatedprejudice
reversal.that requires

in part:Evidence 403 providesRule ofHampshireNew
if proba-excluded itsrelevant, may beevidence“Although

un-the ofby dangersubstantially outweighedvalue istive
issues, or themisleadingof theconfusionfair prejudice,

jury----”
foradded.) is a matter of discretionThis determination(Emphasis

1258,618, 625, A.2dBrooks, 495court, 126 N.H.v.the trial State
thatan abuse of discre-not disturb absent(1985), we will1263 which

discretion, the defendantan ofto establish abusetion. Id. In order
or un-untenableruling “clearlytrial court’s wasthat themust show

Hotchkiss, 129v.of case.” State[her]to the prejudicereasonable
omitted).(1987)270, We hold264, 272260, (quotation525 A.2dN.H.

met that burden.has notthat the defendant

admission, inflicted duringall the bruisesownthe State’sBy
24, whenby Julydisappearedincident would havethe bathtubJune

words, the photographstaken. In otherwerethe first photographs
infliction of miscella­on theto the count basedonlywere relevant

in There is noJuly. require­and legsto armsneous bruises Sarah’s
theto all counts beforehowever, relevantment, that evidence be

N.H. R.to one. See Ev.that it be relevantlaw only requiresthejury;
is relevantthat evidenceFurther, consequenceno401, it is of402.

Inis found not See id.guilty.the defendanta count on whichonly to
of the photographsthe valuesum, then, probativeour intoinquiry

count.legs”on the “arms andsolelyfocuses
with respectwere highly probativethe photographsfind thatWe
with the twoDetective Donahuebyconfrontedto this count. When

the de-body,all over Sarah’sshowing bruisesphotographsPolaroid
all of them bruiseshit her wheresaid, directlyI didn’tfendant “Well

directedthe arms.” After Donahueon the sides ofmainlyIt wasare.
ex-the defendantlegs,on Sarah’sdepictedto bruisesher attention
thea little betweenfading awaythat are“These ones hereplained,

in a ofleg coupleI hit her thehere, that was from wherespotsdarker
three timeshit SarahhavingadmittedThe defendantago.”weeks

offered the unsolicitedthe defendantFinally,incident.thatduring
comment:

I did notthe becausethat I did all of bruisessaying“I ain’t
toI no idea what happenedface and haveher on thetouch
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I can account for the that bebruising mighther foot. And
in that on the sides of herpictures belong legsshown the

on her arms.”might showingand that beanything

at trial depictedthat all eleven admittedConsidering photographs
for the defendant ac-injuries legsto Sarah’s arms whichand/or

onhighly probativewe find each to be theknowledged responsibility,
arms and count.legs

Notwithstanding photographs highly proba­that the were
tive, that in an formrecognize presentation uncroppedwe their cre­

Althoughated some risk of unfair to the defendant. theprejudice
filed a motion in limine to exclude the noth­photographs,defendant

in inthe record that she the alternative thating suggests requested
of the be shown to the Where a de­only portions photographs jury.

fails to make such a we would the trialrequest, encouragefendant
however,did,court to act sua Here the trial courtsponte. firmly

instruct the how it should consider thejury photographs:

must concentrate efforts and determinations onyour“[Y]ou
really you,the that are before not the treatmentquestions

alleged byto have been committed someone else but the
treatment toalleged byhave been committed this defendant

vein,In this we note that are to followjuries presumed instructions.
Smart, 639, 650, 1197, 1210, denied,State v. 136 N.H. 622 A.2d cert.

(1993).114 S. Ct. 309

balance,On we cannot hold that the trial court abused its
indiscretion the on its thatadmitting photographs findingbased the

of prejudicerisk unfair did not substantially outweigh proba­their
tive value.

Affirmed.

All concurred.


