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When, the officer decided toaway, stopafter the defendant drove
cruiser,his officer had atlightshim and activated the blue on the

of commit-havingleast reasonable to the defendantgrounds suspect
(1986).ted the offense of conduct. See RSA 644:2disorderly

Reversed and remanded.

All concurred.
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JOHNSON, Besk,defendant,The wasJosephJ. convicted of three
counts of felonious sexual assault two un-aggravated involving boys

(1986) (current632-A:2,der the of thirteen. See XI versionage RSA
1993)).632-A:2,1(1)at Besk the(Supp. appeals SuperiorRSA Court’s

J.)(Perkins, order, law,to the shieldpursuant rape RSA 632-A:6
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1993)),(1986) (current 632-A:6, II (Supp. prohibitingat RSAversion
allega-of the about anboys, Stephen,him from onecross-examining

Besk’s son. We affirm.sexuallythat had molestedStephention
thattrial, to exclude evidence Ste-anyPrior to the State moved

rapeBesk that theobjected, arguinghad molested Besk’s son.phen
proofevidence. Besk made an offer oflaw did not to thisapplyshield

mo-was to showimportant Stephen’sthat cross-examining Stephen
stated:attorneythe him. Hischarges againsttive to contrive

son], taken to the po-did molest he was“[Stephen] [Besk’s
itit. The were information about andpolice givenlice about

extent,extent, I’m what the Ste-boy,to a certain not sure
that..., I thinkreceived some difficulties for so therephen,

a tois a for some vindictiveness and motive fabri-potential
cate.

boy my. . . has molested client’s son and was[T]his
of myand was with the clientcaught, caught perhaps help

myand now he holds a client.”perhaps grudge against

motion to exclude the evi-superior grantedThe court the State’s
dence, the shield law and that Besk “failed toapplying rape finding

that has valueactivity probativedemonstrate the asserted sexual
sufficient to its his convic-outweigh prejudicial Followingeffect.”
tions, Besk appealed.

The framework for the of evidenceevaluating admissibility sub­
ject rape provides,to the shield law is well-established. RSA 632-A:6
in that consensual sexual the victimpart, “[p]rior activity between

personand other than the shall not be admitted intoany [defendant]
Howard,in Inany prosecutionevidence under this State v.chapter.”

53, (1981),121 426N.H. A.2d 457 “this court held that the require­
ment of due and the limitprocess right of confrontation the applica­
tion the rapeof shield law when evidence of the victim’s sexualprior

with than the aactivity people ‘probativeother defendant has value
in the context of caseparticular outweighs prejudicialits[a] [that]

348,Goulet, 351,effect on the v. 129 N.H.[victim].”’ State 529 A.2d
(1987)879, Howard, 58-59, 426881 121 N.H. at at(quoting A.2d 460-­

61).
Besk thatargues preliminarily the shield law does notrape apply

here Stephenbecause was under the of thirteen at the time heage
supposedly onlymolested Besk’s son. The shield law torape applies

Cox, 261, 264-65,sexual seeactivity,“consensual” State v. 133 N.H.
1320, (1990), and, contends,575 A.2d 1322 Besk children so young

“incapable”are of to sexual acts for ofconsenting purposes prosecu-
XI;632-A:2,tions under RSA 632-A. See RSA see also RSAchapter
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1993).632-A:2, II we to(Supp. accept position, pro-Were Besk’s the
againsttection now afforded to victims of their sexualrape exposure

adolescents,onlyhistories would to adults and and not to theapply
most vulnerable victims of children.youngest, prepubescentall—

Such a construction of the shield law would run to therape contrary
intent “to the victims of from . .legislature’s protect rape . proce-

onlydures that serve to exacerbate the trauma of the itself.”rape
Howard, 57,121 N.H. at 426 A.2d at 459. For the reasons set forth
below, adopt position.we decline to Besk’s

First, rapewe note that the shield law itself makes no distinction
Itamong categories precludesof victims. admission of con-“[p]rior

theactivity anysensual sexual between victim and other thanperson
added).the RSA 632-A:6 If the(emphasis legislature[defendant].”

denyhad intended to victims from cross-examina-young protection
harass, humiliate,” Howard,annoytion to or 121“designed only

57, 460,N.H. at 426 A.2d at it would have chosen con-plainlywords
Franklin, 723,this 137 N.H.veying meaning. Appeal CityCf. of of

(1993) (“A727-28, 1000,634 A.2d 1003 courtreviewing may not add
include.”).fitwords to a statute that the lawmakers did not see to

Second, thatwe with Besk’s contention the word “consen-disagree
sual,” 632-A:6,inappearsas it RSA renders the law toinapplicable

activity agethe sexual of children while under the of thirteen. Citing
632-A:2, XI, aRSA Besk assumes that child is ofyoung incapable

to these acts for of the shield law.consenting purposes rape Although
asuch child’s consent is irrelevant to a underlegally prosecution
632-A:2, 632-A:2, XI, 632-A:2,inRSA see RSA RSA XI ren-nothing

Significantly,ders these children of consent. the“incapable” rape
632-A:2,shield law makes no reference to RSA XI.

Third, while this court has never held that thespecifically rape
children,shield law to the sexual of itapplies activity young has op­

erated under that since the law was firstassumption interpreted. See
Jones, 562, 563-64, 864, (1990);State v. 133 N.H. 578 A.2d 864-65

Fennell, 402, 407, 412, 329, 332, (1990);v. N.H.State 133 578 A.2d 335
Cox, 264-65, 1322-23; Howard,at133 N.H. at 575 A.2d 121 N.H. at
55, 61-62, 458, Cox,For inexample,426 A.2d at 462. this court evalu­

Cox,of aadmissibility activityated the victim’s sexual at ten. 133age
264-65,N.H. at 575 at TheA.2d 1322-23. court assumed that the

law to thisapplied activity, concentrating analysisshield its onrape
was, fact,“the in atparticipation”whether victim’s consensual. Id.

265, 575 atA.2d 1323.

foregoing, rejectBased on the we Besk’s contention that
to the activityRSA 632-A:6 does not sexual of victimsapply rape



415

generalfollowsholding “[t]heof thirteen. Ourunder the agewhile
to casesapplystatutes dorape... that shieldof the courtsconsensus

aWithNote, v. Oliver: ChildrenStateminor victims.”involving
inExperiencePrior SexualPast; the Victim’sAdmissibilityThe of

(1989).677,Cases, Ariz. L. Rev. 68531MolestationChild
not toapplyshield law doesrapecontention is that theBesk’s next
son becausemolested Besk’ssexuallythatallegation Stephenthe

thatagreeWeactivity.”is not a consensualinherently“[m]olestation
in which bothactivity par-means an“consensual activity” generally

Third Interna-Newto See Webster’sagree participate.ties
Dictionary 1961). However, ifeven weed.(unabridgedtional 482

should notthat the shield lawargument rapewere to Besk’saccept
exclusionhere, the trial court’supholdwe would nonethelessapply

“no . . .The court found nexusallegation against Stephen.of the
motivationmolestation incident and the victim’sallegedbetween the

nexus, lacks rele-allegationuntruthful.” such a theto be Without
of Evidenceis under New RuleHampshirevance and inadmissible

402.

that the trial court’s “no nexus”reject argumentWe Besk’s
State, of proofAs noted the Besk’s offerfinding support. bylacks

that StephenBesk assertedspeculative.was tentative and While
[Besk],”of Besk did not claimcaught perhaps help“was with the

in that theConsideringthat knew of his role the matter.Stephen
Besk,with the courtallegation against Stephen originated superior
anyhave been in that real nexus betweenjustified assumingwould

clearly explainedthe molestation and a motive to lie would bealleged
Santana, 798, 809,133 N.H. 586 A.2dby defense counsel. State v.Cf.

(1991) (trial77, unless rec­findings upheld unsupported by84 court’s
erroneous).or found clearlyord

Affirmed.

All concurred.


