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judicialHillsborough-northern district
No. 93-188

AudleyShannon

v.

IndividuallyBill and Bill MeltonMelton Produc­d/b/a
tions

12,April 1994

Nourie, (JohnP.A., P.& of Manchester Kacavas on theWiggin
Cox,brief, fororally), plaintiff.and Ronald W. Jr. the

(AndrewDevine, Branch, P.A., of D.& ManchesterMillimet
brief, Ann Boyle orally),Dunn on the and Julie for the defendant.

HORTON, Shannon from aplaintiff, Audley, appeals grantJ. The
(Morrill, J.),of the Courtsummary judgment by Superior arguing

that two contracts she did not release the defend-exculpatory signed
ant from for his own reverse.liability negligence. We

model, byThe a was bitten on the head anplaintiff, professional
adult male lion with which she had been aposing during photography

defendant, Bill ashoot at the studio of the Melton. The filedplaintiff
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failed toalia, that the defendantinteralleging,actionnegligence
the plaintiff’sthatnoticingdespiteactionany precautionarytake

dismiss, arguingtomovedThe defendantthe lion.agitatinghair was
theby plain-signedof two releaseseitherbywas barredthat the suit

rightsproprietaryrelease, addressedprimarilywhichtiff. The first
“Ithat read:a sentenceincludednegatives,andthe photographsto

anyfromassignsoragentsthe photographer,releasefurther his/her
release, par-on which bothsecondThewhatsoever.”liabilityand all

focused, full:inprovidesties have principally
wildthe [sic]that withworkingrealizeAudley“I Shannon

(i.e. lion, tiger,whiteanimalsdangerouspotentiallyand
insituation,hawk) resultinghazerdous [sic]can create a

formyselfuponI all responsibilitylife or limb. takeloss of
BillI holdtakemay place.above thatevent as describedany

oranyfree ofagentsor of theiranyandMelton T.I.G.E.R.S.
will.”of on freemyI am thisliability. signing [sic]all

“infor-dismiss, alleging uponmotion toto theobjectedThe plaintiff
in-lion had beenknew thethat the defendantmation and belief”

releases werethat thearguedattacks. Shevolved in previous
signinginduced intofraudulentlywasbecause sheunenforceable

safe. She alsothat the lion wasdefendant’s assurancesbythem the
enforceable, re-they did notif werethat even the releasesargued

After thenegligence.for his ownliabilitythe defendant fromlease
dismiss,J.) the defendantthe motion todeniedCMurphy,Trial Court
with an affidavit stat-coupledsummary judgmenta motion forfiled

the lion. Thebyof attackknowledge any priorthat he had noing
J.) motion, the(Morrill, givingtheconditionally grantedTrial Court

knew ofevidence that the defendantproducetoninety daysplaintiff
such evi-producethe failed toplaintiffattack. Afterany previous

dence, judgment.trial court entered finalthe
(1) that the re-arguments:makes severalplaintifftheappeal,On

(2) ifthat even en-against public policy;are unenforceable asleases
for his ownforceable, liabilitythe defendant fromdo not releasethey

(3) if the reached the defendant’sand that even releasesnegligence;
because sheimproperwassummary judgmentown negligence,

that wouldmore time to discover evidencehave been affordedshould
that the re-holdargument.her fraudulent inducement Wesupport

liabilityfromdo not release the defendantleases are enforceable but
not reach theAccordingly, plaintiff’swe donegligence.for his own

third argument.

inwe announcedby principlesThis case is controlled the
102,Association, 128 N.H. 509Hampshire KartingBarnes v. New
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(1986).A.2d 151 In Barnes we thatexplained exculpatory contracts
will not be if theyenforced contravene public policy either because a
special orrelationship exists there is a indisparity bargaining power.

106-07,Id. at 509 at 154.A.2d Those thatexculpatory contracts do
not offend andpublic policy are enforceable will still strictlybe con-

107,strued the defendant.against Thus,Id. at 509 A.2d at 154. in
effectivelyorder to release a defendant from for his ownliability

negligence, “the contract must thatclearly state the defendant is not
for theresponsible of hisconsequences negligence.” Id. There is no

that the termrequirement or other“negligence” any magic words
release,inappear the see Commercial Union v.Assurance Co.

Co., 620, 623, 1111, (1980),Brown 120 N.H. A.2d419 1113 long“[a]s
as the oflanguage clearlythe release specificallyand indicates the
intent to release the liabilitydefendant from for personal injury

by Barnes,caused the defendant’s negligence.” 107,128 N.H. at 509
A.2d at 154.

We first hold that the inexculpatory contracts this case are
not concedes,void as theagainst public policy. plaintiffAs there is no
“special between therelationship” parties. This case also does not
have ofany hallmarks a indisparity bargaining power. The photogra­

service offeredphy by the defendant is not a “matter of practical
necessity.” 108,Id. at 509 A.2d at 155. Nor did the indefendant this
case have monopoly control over this service such that the plaintiff

however,could not have elsewhere.gone The muchplaintiff, makes
of the fact that her inparticipation the sessionphotography was re­
lated to her Toemployment. conclude that services are essential or

athat indisparity bargaining power exists thesimply because serv­
ices are related to employment would toosweep broadly, particularly
considering that there is no evidence that the wasplaintiff paid to

inparticipate the session. Tophotography the thecontrary, record
supports oppositethe conclusion. As the defendant stated in his affi­
davit, the ofpurpose the session was forphotography plaintiffthe to

afor set of publicity“model[] to be usedphotographs portfolioas
material in order to further her modelling career.” (Emphasis
added.)

We now turn to the effect of the releases. Our discussion fo­
cuses on the of thelanguage second release because the defendant
has essentially conceded that the first release does not meet the
Barnes standard. The second recognizesrelease certain risks inher­

animals,ent in with wildworking and then to hold the de­promises
fendant any“free of or all liability.” this releaseAlthough insulates
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inflicted wild animalsliability byfrom for injuriesthe defendant
involved, itis doesthe of the defendantpartno onnegligencewhen

on ownliabilityfrom based hisrelease the defendanteffectivelynot
not sat-doesQuite languagethe releasesimply, generalnegligence.

clearly statethat “the contract mustisfy the Barnes requirement
neg-of hisconsequencesfor theresponsibledefendant is notthat the

154; Boylesalso v.107, A.2d see Wenzel128 N.H. at 509 atligence.”
(11th 1991) (“ACo., 778, simply781 Cir. clause920 F.2dGalvanizing

ainsufficient exculpatein terms is toliability generaldisclaiming
Disneyv. Worldown O’Connell Waltnegligence.”);from itsparty

(Fla. 1982);444, Baker v. Stewarts’Co., 2d 447 Dist. Ct. App.413 So.
(Iowa706, 1988); Brown v. Cen-Inc., Racquetball709433 N.W.2d

1987).(Pa. infailsters, Inc., 842,A.2d Ct. The releaseSuper.534 843
orthe wordneglects “negligence”not because it to usethis respect

terms; it no atten-particularinstead failsany specialother because
liabilityfromto the of the defendantreleasingtion called notionis

in of thethe contextnegligence. general languagefor own Thehis
intent.on clear of suchplaintiffdid not the noticesimply putrelease

ifonlyfor hersum, injuriesIn the can recover on remandplaintiff
negligencethat the was and that hisnegligentdefendantprovesshe
releases, ifinjuries.of her In of thelightcauseproximatewas the

to then she will not be entitledprove negligence,unable suchshe is
recovery.to any

Reversed and remanded.

BROCK,C.J., sit;did not the others concurred.
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