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selectman,ant own to office ofonly rightnot vindicated her hold the
conferred a substantial benefit on the town shebut also serves. See

Marine, Inc., 276,at at 791.Irwin 126 N.H. 490 A.2d
reverse trial denialWe the court’s of the defendant’s motion for

fees remand for a as to theattorney’s and determination reasonable
amount of that she fromattorney’s fees should receive the town.

in reversed inpart; part;Affirmed
remanded.

sit;JOHNSON,J., did not the others concurred.

Request Representativesof the House of
No. 94-106
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(Marital Powers)Masters’ Contempt
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55, amended,The No.following Resolution as anrequesting opin-
justices,ion of the was adopted by the House Representativesof on

February 17,1994, with 18,and filed the supreme court on February
1994:

“Whereas, 1135,there is inpending house,the HB An Act grant-
marital mastersing powerslimited to penalties forimpose con-

andtempt;’
“Whereas, an 1135;amendment has been to HBproposed and
“Whereas, RSA as491:23-a HB 1135proposed by as amended

grantwould marital the powermasters to enforce orders and de-
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the superiorhave approved byin matters that beencrees marital
in civil andcontempt;aby adjudicatingcourt person

HB amended“Whereas, byas 1135 asproposedRSA 491:23-a
forto order the incarceratedpersonthe marital masterwould allow

court;a the andby justice superiorofreviewcontempt, pendingsuch
ofconstitutionalityas the the“Whereas, arisen toa hasquestion

bill;of the andprovisions
constitutionalityof the“Whereas, questionthat theimportantit is

now,enactment; there-in advance of itsbe settledprovisionsof said
fore, itbe

the house:by“Resolved
requestedrespectfullyof the Court bejustices Supreme“That the

offollowingon law:questionto their thegive opinion
amended,1135, maritalgrantingHB as1. enactment ofWould

for civil in-contempt,impose penaltiesmasters limited topowers
mas-incarceration, authority in maritalandpowervest suchcluding

toofficers thejudicial subjectbethat would consideredtheyters
II, ofPart Article 46 theofappointment provisionsnomination and

New Constitution?Hampshire
ofcopiestransmitRepresentativesof the House ofThat the clerk

toHB the to HB 1135 the1135 and amendmentthis resolution and
Supremeof New Court.”Hampshirethejustices

returned:response respectfullyThe isfollowing

House Representatives:To the Honorable of
court now submit thejustices of the supremeThe undersigned

17,1994. Following ourFebruaryoffollowing yourtoreply question
to file mem-resolution, partiesinvited interestedof wereceipt your

18, 1994.on Marchoranda with the court or before
(the bill), amended, chaptertoas amend RSAproposesHB 1135

(1983) section to read:section 23 a newinserting491 afterby

Master; of Orders.Enforcement“491:23-a Marital
have the to enforce ordersI. masters shall powerMarital

bythat have been approvedand in marital mattersdecrees
in contemptciviladjudicating personthe court abysuperior

for:
(a) orin to a notice summons.appear responseFailure to
(b) court orders.Failure to withcomply
(c) to evidence.produceto orquestionsRefusal answer

incarceratedmay order the personII. marital masterThe
of theby justice supe-review acontempt,for pendingsuch
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court, no later 72rior than hours from the commencement of
said incarceration.”

Your asks the billquestion whether amended would vest such
and inauthority theymarital masters that would bepower consid­

injudicial II,ered officers violation of the ofprovisions part article
46 the New Hampshireof Constitution. The constitution requires

judicialthat officers ... be and appointed by“[a]ll nominated the
council;andgovernor everyand such nomination shall atbe made

daysleast three to noprior appointment;such and appointment shall
take unless a ofplace, majority agreethe council thereto.” N.H.

II,pt.Const. art. 46. answer inWe the affirmative.

The to forpower punish of court is ancontempt judi­inherent
Martina,Seepower. 111, 115,cial State v. 135 132, 135N.H. 600 A.2d

LaFrance,(1991); 179,State v. 124 171,N.H. 340,471 A.2d 344
(1983); 9, 11, 541, (1963);State v. 105 N.H.Moquin, 191 A.2d 543

Justices, (1933).the N.H.Opinion 597, 601, 640,86 166 A. 646of
“is in any statute,”Such not set forthpower New v.Hampshire State

LaFrance, 179,124 344,N.H. at 471 A.2d at ratherbut “is a neces­
incidentsary judicialto the exercise of inherent inpower the func­

of the court Id.tioning system.”
Justices,In 17,the 128Opinion (1986),N.H. 509 A.2d 746 weof

thatconcluded maritalpresently sitting judicialmasters are not offi-
II,cers the partwithin of ofmeaning article 46 the State Constitu-

tion because notthey byhave been theappointed Governor and
and 19-20,Council their are notdecisions Id. at atbinding. 509 A.2d
The legislature747-48. proposedhad an toamendment RSA chapter

491 which would empowered to,have marital magistrates among
other things, make orders and impose penalties for the ofpurpose
enforcing summonses of boards and officials which themselves

the powerlacked to forpunish held thatcontempt. We such a provi-
sion “would purport powersto provide to marital magistrates be-

the traditionalyond authority exercised by masters,”marital... id.
20, 748,at 509 A.2d at thatand therefore is no . .question .“[t]here

that marital magistrates ... grantedwould ostensibly be the author-
officers,ofity judicial even though they would not orappointedbe

II,tenured as such” in ofviolation 46.part 21,article Id. at 509 A.2d
at 748.

The reasoningsame applies to the billproposed before us.
bill, amended,asThe grants marital “the powermasters to enforce
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a in civiladjudicating person contempt.”decrees ... byorders and
theaddition, maythat “the marital master orderprovidesthe billIn

to mari­contempt.” grantThe effect isincarcerated for suchperson
cannotjudicial legislatureof officers. Theauthoritytal masters the

in a establishedconstitutionallyexercisedsuch to bepermit powers
officers.judicial Opin­than constitutionally appointedotherbycourt

748;Justices, 21, N.H.at 509 A.2d at Const.the 128 N.H.ion cf.of
I, 37.pt. art.
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