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innumerous courses realthat he had takenBrooks testified
incareer thetwenty-seven-yearin hismarketingestate valuation

a real broker­presidentin As of estateindustryreal estate Bedford.
clients with propertyto furnish hishe wasage company, required

Thus, sufficientlyof isknowledge supe­Brooks’ valuationvaluations.
jury.in that it assisted the Wegeneral probablyto of peoplerior that

McMullin,ruling.in the trial Seefind no of discretion court’sabuse
679, 609 at 1229.135 N.H. at A.2d

final that toplaintiff provethe failedargumentThe defendants’
little As trial courtmerits discussion. thepropertyof theownership

land, whichnoted, contract to thecorrectly underlying purchasethe
exhibit, as offull identified the the ownerplaintiffwas admitted as a

as anFurther, pretrial statement listedthe the defendants’property.
Plaintiff.”bythat was “ownedpropertyuncontested fact the

in remanded.part;Affirmed

All concurred.
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Howard, (AnnR.Jeffrey Rice,attorney general M. assistant at-
torney general, on the brief and orally), for the State.

E. Duggan, defender,James chief appellate Concord,of by brief
orally,and for the defendant.

THAYER, defendant,J. The Decker,David was found guilty of the
first murderdegree of Anthony Bardas after a trial injury Superior

J.).Court (McHugh, On appeal he contends that the trial court
(1)should confession,have hissuppressed arguing: the State failed

proveto that the defendant’s waiver of his andrights confession
were voluntary because his desire to alleviate his harsh condi-living

(2)tions at the prison confess;influenced his decision to the defend-
ant’s waiver of his right to counsel was insufficient because the
waiver occurred without counsel; (3)the consent presenceor of and
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4.2 of the Rules of Pro-Ruleviolatedattorney generalassistantan
of a de-interviewaby allowing post-indictmentfessional Conduct

affirm.present. Webeinghis counselfendant without
Bardas, in-1991, Anthonyand24, Alan Fifield23 andAugustOn

the New StateHampshireunit ofhousingthe securemates of
ofjustto death outsideBardas was stabbedPrison, murdered.were

thebis testified that he sawone whocell, guardin view of at least
Imme-stabbing.in theparticipateinmatesand two otherdefendant

murders, implicatedand the othersthe defendantafter thediately
“special manage-known assecurity statushighon aplacedwere

han-specialinmates whoment,” requiredforwhich was intended
athey posedorbehavior becausedisruptiveto their highlyduedling

courtinmates. Thethemselves, superioror otherguards,threat to
these in-uponinitially placedweresevere restrictionsfound that

mates:
inmates;other re-fromsegregatedcompletelywere“[T]hey

one hour eachcells for all butto their individualstricted
theon their ofdayroomto the [flooraccesshad reducedday;

items;hygieneto their personalhad reduced accessprison];
as radios andsuchproperty,of their personalhad the use

restricted; subject towerematerialswritingandreading
searches;stripsearches andcellfrequentunscheduled and

theythatto the accessrespectwithseverelywere restricted
andand friendslawyerscontact with theirhad to telephone

and foot dur-shacklinghandbywere confined bothfamily;
cell; byescortedtheir weretime outsideing any they spent

cells;left theirtheytimeanyin riot geardressedguards
library.”to the lawaccessanyand were denied

con-confession, of histhe conditionsof defendant’sthe time theBy
prop-in of his personalthat somesomewhatimprovedfinement had

day.out of his cell eachhad more timereturned and hehad beenerty
in-Robidoux, who had been27, 1991, BenjaminNovemberOn

in special managementand wasmurder case whoin the Fifielddicted
cor-defendant, ofdepartmentwrote a note tothewithalongstatus
con-to thespeak policea desire toexpressingrections personnel

PoliceBardas. Stateof Fifield andhomicides bothcerning the
wishedthat Robidouxmessagereceived theKevin BabcockSergeant

andofficehim; attorney general’scalled theto he thenspeakto
Bab-Scott toldGeneral Ward Scott.AttorneyAssistantwithspoke

andor the policethe officialsprisoncontact betweenanythatcock
defendants, any interviewinitiated thebymust bethe defendants

it should be maderecorded, recordingthe audioonbe audioshould
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Robidoux,at of Robidouxmeeting requestthat the was theplain
Arizona,under Miranda v. 384 U.S.rightsmust be advised of his

(1966), must waive his to have hisspecifically right436 and Robidoux
this informationrelayedat the interview. Babcockattorney present

chief at theinvestigator prison,the of correctionsdepartmentto
Lieutenant Donald McGill.

defendant,2, 1991, the who had this time beenbyOn December
case,in a note arequesting meetingindicted the Bardas murder sent

anday audio-taped meetingMcGill. The next McGill held withwith
defendant, of hisbeingthe defendant at which the after advised Mi-

waiving present,randa and his to have counsel statedrights right
willingthat he and the other defendants would be toBardas/Fifield

slayings improvedinformation the forexchange regarding living
no statedpromisesconditions. McGill made the defendant but he

check into the of deal. After thepossibility meetingwould a McGill
Babcock,with who with thespoke spoke attorney general’s office

and was told that there would be no deals made for confessions.
relayedMcGill this information to the defendant.

made,Despite that no deals would be the defendantknowing sent
5, 1991,note onanother to McGill December arequesting meeting.

In response to that McGill held a video- andrequest, audio-taped
with the defendant. The ofmeeting defendant was advised his Mi-

rights,randa which he and waived.acknowledged understanding He
also stated that he had an he did not wantalthough attorney, his
attorney present. He admitted that he had been made no orpromises
deals, and that he knew the had a caseprosecution strong against
him. He also stated that he was to the recordconfessing straightset
and to clear that he inup perceivedlies the various police reports

confessed, detail,and witness statements. He then in partici-to his
in both the Fifieldpation slayings.and Bardas

Before the defendant’s trial his counsel tobegan, moved suppress
the confession on the grounds voluntary,that it was not given the

conditions,defendant’s and that it had been taken inliving violation
of the toright motion,defendant’s counsel. The trial court denied the
finding severe,that while the livingdefendant’s conditions were the

inconditions were not fact the cause of the decisiondefendant’s to
confess, and moreover the improvedconditions had frommarkedly

theywhat were the The trialimmediately after murders. court
found, doubt,therefore abeyond reasonable that the confessions

were The trial courtvoluntary. also found that the defendant had
voluntarily rightwaived his to have his at the con-attorney present
fession interview.
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on that his waiver of counselappealThe defendant contends
thethey bybecause were inducedinvoluntaryand confession were

manage­confinement in specialof three months’anxietystress and
improved livingof conditions.an.implied promisement status and by
at much protectionleast asprovidesBecause the State Constitution

in this as the Fed­individual liberties context doesto the defendant’s
Constitution, thewill address the claims under State Consti­eral we

courts foronlyto the decisions of the federaltution first and look
394, 1055,390, 605 A.2dv. 135 N.H.Chapman,See Stateguidance.

(1992).1058

is a ofinitially questionof a confessionThe voluntariness
court, not overturned unlesstrial whose decision will befact for the

evidence, inas viewed theweightto the manifest of thecontraryit is
399, Into the Id. at 605 A.2d at 1061.most favorable State.light

a the ofvoluntary, productconfession must beorder to be considered
and not extracted byfree and unconstrained choiceessentiallyan

sort,threats, violence, byof or thepromises anydirect or implied
must volun­proveof influence. Id. The Stateany improperexertion

398,at 605 A.2d at 1060. Intariness a reasonable doubt. Id.beyond
voluntary,to be consideredorder for a waiver of the to counselright

to have his counsel present,the must know of his rightdefendant
of that and choose towaiving right,the consequencesunderstand

v.byinducement the Stateany government.waive the withoutright
(1983).363, 369, 909, In making124 N.H. 470 A.2d 914Scarborough,

ofdeterminations, “totalitythe trial court must consider the theits
399,at 605 A.2d atcircumstances.” 135 N.H.surrounding Chapman,

369,1061; 124 at 470 A.2d at 914-15.see N.H.Scarborough,

of about the defend­days testimonyThe trial court heard six
viewed the defendant’s livingant’s conditions of confinement and

the video of the defend­tapeat the It also watchedquarters prison.
that noacknowledged prom­ant’s confession in which the defendant

confession,him a his to haverecognized rightises were made to for
that The also shows thatright. tapehis and waivedattorney present,

calm, in fact in control of the interview.the was and wasdefendant
versionbut rather narrated hisinterrogated,The defendant was not

tan­uninterruptedin words and with numerousstoryof the his own
order, that defendant’s livingIn the court thegents. recognizedits

harsh, the law if the court foundwere and that underconditions
will,the defendant’s his confes­these conditions to have overborne

18,Ariz.McVay,State v. 237sion would have to be Seesuppressed.
(1980). found, however, that21, 1134, The court the617 P.2d 1137
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December, 1991, not givenin were“defendants’ confessions
the conditions ofbyof stress which was causedas a result

a. . . confessions did not come astheir confinement. The
it”simply “losingor more of the defendantsresult of one

Quite the con-the bars of their cells.screaming throughand
a of that lastedperiod negotiationcame aftertrary, they

5,week, 27,1991, Decemberthrougha from Novemberover
pe-careful thisvery throughout1991. The defendants were

wanted to.”theynot to incriminate themselves untilriod

that thereargument,trial court further found the defendant’sThe
State, improvedofby generallyhad been inducements offered the

conditions, unfounded; contrary, onlyon the the evidencewasliving
that thetestimonywas defend-Sergeantas to inducements McGill’s

made forthat no deals would be confes-clearlyant had been told
found, oftotalitythus the thegivensions. The trial court

circumstances, ofthat the defendant’s confession and waiver his
doubt.voluntary beyondto a reasonable We findright counsel were

to be the record.supported bythese determinations
that a of im-reject promisealso the defendant’s argumentWe

in a confession wasliving exchange implied byconditions forproved
mayfact of the harsh conditions. The defendant well haveverythe

however, a onhopeto his lot thehoped improve through confessing;
an implied promise.defendant’s does not rise to the level of Seepart

(7th 1987) (de-Hawkins, 1020, Cir.United States v. 823 F.2d 1023
that lenient treatment didfendant’s mistaken belief he would receive

not cause confession to be involuntary).his

of his toargues rightThe defendant also that his waiver have
at under thecounsel his confession was insufficient Statepresent

his counsel was not for and did notpresentConstitution because
to adoptconsent to the interview. We have declined apreviously per

our that “once an individual is rep­se rule under State Constitution
by ques­resented counsel on the matter on which the State seeks to

her, intion no waiver of counsel is valid unless made the[him or]
Smart, 639, 664,of counsel.” State v. 136 N.H. 622 A.2dpresence

1197, 1213, denied, (1993); Lamb,114 v.cert. S. Ct. 309 State 125
(1984).495, 496, 1074,484 A.2d 1075 note that bothN.H. We Smart

Lamb addressed this issue under the inand State Constitution the
Smart, 664, 1213;context. 136 N.H. at 622 A.2d atpre-indictment

Lamb, 496,125 N.H. at 484 A.2d at 1075. which ad­Scarborough,
context,indressed this issue the cited thepost-indictment State

analyzedConstitution and the issue on federal constitutional
370,124 N.H. at at 914. Thegrounds. Scarborough, 470 A.2d defend-
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ourargues provide greaterant here that State Constitution should
inthan does the Federal Constitution theprotection post-­

context. continue to find the for a seargument perindictment We
Nor do we with the defendant that his caseunpersuasive. agreerule

from based the fact that themay distinguished Scarborough uponbe
in this case was in and thus limited in his tocustody abilitydefendant

366-67,his See 124 N.H. at 470attorney. Scarborough,contact A.2d
(defendant’s confession after while hegiven arraignment,at 912 but

bail).free on The defendant was of his torightwas reminded have
his counsel and was reminded that his statements would bepresent,
used him at his trial. The defendant was made aware of hisagainst

him;of their to he informa­rights importanceand thus had sufficient
tion to waive his to have his counsel at the interview.right present

369, 470 914;124 N.H. at A.2d at PattersonScarborough,See see also
(1988).285,Illinois,v. 292-94487 U.S.

The defendant that inlastly argues advising policethe re­
taken,the in which an interviewgarding way in-custody could be the

office violated Rule 4.2 theattorney general’s of Rules of Profes­
Conduct, and that violationsional this warrants the ofsuppression

his Rule 4.2 provides:confession.

client,“In a arepresenting lawyer shall not communicate
subjectthe of the arepresentation partyabout with the law-

knows to in the mat-yer represented by lawyerbe another
ter, the thelawyer lawyerunless has consent of the other or
is law tobyauthorized do so.”

As the defendant we left unanswered the of aargues, remedyissue
Smart, 639, 1197,for a violation in 136 N.H. 622 A.2d where we found

that a and pre-indictment bynon-custodial conversation recorded an
attorney generalof the did not the Rule. Id. at 664-agent implicate

66, 622 A.2d at 1213-14. Here we address that issue needdirectly. We
occurred,an ethicalnot determine whether violation because we

hold that of a confession is not asuppression warranted absent viola-
tion of the defendant’s constitutional or statutory rights.

The New Rules of ProfessionalHampshire Conduct are
at policing attorneys,aimed the conduct of not at substan-creating

on ofrightstive behalf third See N.H. R. Prof. Conductparties.
(“Theat 4 areScope designed lawyersRules to toprovide guidance

and to a structure for conductprovide regulating through discipli-
of a Rule not anary agencies____[Violation giveshould itself rise to

cause of action nor should it create anany presumption that inde-
breached.”).pendent legal duty agreehas been We with the reason-



439

in v.PeopleCourtMichigan Supremeof themajoritytheofing
(1979):273, 448274 N.W.2dGreen, Mich.405

remedyproperis thesuppressionargument [that“This
conduct rule]professionalan analogousoffor a violation
Professionalthe ofof Codemisconceptionarests basicupon

constitu-are notof the codeThe provisionsResponsibility.
persons.to individualstatutory rights guaranteedortional

prescrib-internal regulationsself-imposedare insteadThey
Al-themembers of bar.of conduct forthe standardsing

manyofpurposethat the principalit is truethough
aforremedythepublic,of theprotectionis theprovisions

ac-disciplinarybeen internal bartraditionallyviolation has
availableThe sanctionsoffending attorney.thetions against

dis-facesattorney permanenttrivial. Theno meansbyare
nocode arethe of therespects provisionsIn thesebarment.

of conductin the codesfoundprovisionsfrom thedifferent
or architecture.such as medicineprofessions,for other

regulations.in-houseallThey self-governingare
law, thein of ona courtadmissibility of evidenceThe
to relevantreferencehand, normally bydeterminedother is

courtapplicablestatutory provisions,andconstitutional
of profes-common-law doctrines. Codespertinentrules and

no in such decisions.”play partconductsional
1201,State,454; 481 So. 2dat see Suarez v.293-94, 274Id. at N.W.2d

(1986); v.(Fla. denied, Morgan,State1985), 476 1178cert. U.S.1207
(1982); 618478-79, 1064, 1070 McCoy,v.472, 646 P.2d StateKan.231

1992); Ford, 793 P.2d(N. State v.384, Ct. Law Div.Super.A.2d 387 J.
(Utah v. 4471990); Henry,States397, UnitedApp.399-400 Ct. cf.

(1980) conduct rule does264, (analogous professional275 n.14U.S.
rightamendmentthe of whether defendant’s sixthnot bear on issue

1378,violated); Crook, F.2dStates v. 502counsel was Unitedto
1974) (federal to into(3d trial admitrequiring judgestatute1380-81Cir.

ofprovisionscontrols overvoluntarilymadeevidence statement
201 Mont.Norgaard,State v.Responsibility);of ProfessionalCode

(1982) (notes483, in that the bar associa­165, 174, 487 dicta653 P.2d
But see United Statesrulings).no inpart evidentiarytion rules play

(2d denied,834, 1988), 498 U.S.Hammad, 842 Cir. cert.858 F.2dv.
(1990). remedyhas nowe hold that the defendantAccordingly,871

Rules of Professional Conduct.under the

Affirmed.

All concurred.


