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McEachern, P.A., (JonathanShaines & of Portsmouth S.
onSpringer the brief and orally), for the plaintiff.

Lane, (PaulP.A.,Pudloski & of Exeter R. Pudloski on the brief
and fororally), the defendant.

HORTON, J. A default judgment was entered against the defend-
ant, Associates,Towle Hill (THA), (Holl-Inc. theby Superior Court

J.)inan, in $44,325.the amount of The defendant appeals, arguing:
(1) J.)that Superiorthe Court (Gray, abused its discretion in deny-

(2)ing default; (Holl-THA’smotion to strike that the Superior Court
J.)inan, erred itwhen ruled that an appearance entered on behalf of

(3)THA by president effect;its was of no and that it was denied due
process and fundamental fairness when the default wasjudgment
entered without notice or foropportunity after anhearing appear-
ance had previously been filed. affirm inWe part and reverse in part.
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Morriss, a constructednewlyE. purchasedThe Jamesplaintiff,
seeking damagessuitsubsequentlyfrom THA and institutedhome
of summons wasin its construction. The writdefectsallegedfor

THA,Ferwerda, of onpresidentof Martin theat the homeserved
himand informed12,1990. attorneycontacted hisFerwerdaOctober

December; inTuesday lightthe first ofthat the writ was returnable
necessaryhim that it was toinformation, the advisedattorneyof this

writ, however, in4, The wasbyan December 1990.appearancefile
November, ain and default wasTuesdayfact the firstreturnable

15, appearance1990. filed a seproentered on November Ferwerda
4, 1990, a to thecopyTHA and mailedon behalf of on December

an affidavit of ondamagescounsel. The then filedplaintiffplaintiff’s
1990, mailed to31, allegedwhich the was notDecember defendant

Ferwerda.
1991, final3, entrythe filed a motion for ofplaintiffOn January

a the mo-copyand award of fees and mailed ofjudgment attorney’s
8, a defaultJanuary judgmenttion Ferwerda. On the court issuedto

$44,325in interest and costs. Theplusfor the the amount ofplaintiff
Januaryon 10.judgmentdefendant was advised of the default

14, 1991, attorney ap-the filed both anJanuaryOn defendant’s
on of the defendant and a motion to strike defaultbehalfpearance

23, 1991.JanuaryThe motion was denied onjudgment.and vacate
reconsider,28, 1991, a motion to to-the defendant filedJanuaryOn

defense, denied order of thebywith an affidavit of which wasgether
J.) J.)6, {Hollman,The also{Gray, FebruaryCourt on 1991. Court

8,1991.Februarymotion for fees onplaintiff’s attorney’sdenied the
motion,In court stated:denying the the trialplaintiff’s

notes that in Martin Fer-subject,“On another the court
affidavit, attached to defendant’s motion to recon-werda’s

2-6-91,bysider denied on the statement is madeJudge Gray
that, a proin 17 ‘since defendant had filed seParagraph ap-

4, 1990,on December it was a mistake for thepearance
8,Januaryto have defaulted THA on 1991.’Court

8, 1991, itJanuarythis made the order of isJudgeSince
him allegedfor to address the matter of theappropriate

if of ‘promistake. Even the court had been aware the se
it it asappearance,’ regarded having absolutelywould have

effect, onlyno since a ancorporation may appear through
Settle,attorney authorized to law. State v. 129 N.H.practice

(1987).”171

that courtargumentWe address first the defendant’s the
motion to strike default andby denyingabused its discretion THA’s
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vacate ofjudgment. Our standard review is well settled: “The deci-
sion to strike a default is within the trial court’s discretion and will
not be disturbed unless the court its orclearly abused discretion
erred as a matter of law.” v. Town 134 N.H.Lachapelle Goffstown,of

(1991)478, omitted).479, 1152, (quotation593 A.2d 1153 Superior
14 inprovides partCourt Rule relevant that “if the defendant shall

anneglect to enter within seven after the returnappearance days
writ, defaulted,date of the he shall be and ren-judgment shall be

dered . . . .”accordingly
The defendant thatcontends its failure to file an wasappearance

mistake;due to innamely, Ferwerda’s belief that the return date was
December rather than Specifically,November. the defendant seeks

Rules,redress the thepreface Superiorunder to Court which states
“[rjeliefthat from to complyfailure with the of ruleprovisions any

order, where,onmay grantedbe such terms as the Court tomay due
accident, justicemistake or misfortune and not through neglect, so
requires.”

accident,“The question of whether or not mistake or mis­
fact,fortune has is for theoccurred trier of and its is conclu­finding

court,sive thisupon unless the evidence.”unsupported by
Jamieson, Co., 101, 102-03,Inc. v. 126 N.H.Copeland Coating 489

(1985).613,A.2d 615 The record trialsupports the court’s denial of
“accident,defendant’s motion. have definedWe mistake or misfor­
control,tune” “somethingas outside of one’s or something which a

reasonably prudent man would not be toexpected guard against or
omitted).103,provide for.” Id. at 489 A.2d at 615 (quotation The

defendant’s failure to file anproperly appearance was due to nothing
more than its own The writ aneglect. clearly bore return date of
November. Ferwerda may veryWhile well have misread the writ

date,the returnconcerning attorney,and so informed his his actions
were -withinwholly his own control. the court notAccordingly, did
abuse its in refusingdiscretion to strike the default.

The question then becomes whether or not the defendant was enti-
tled to an opportunitynotice and to be heard before damages were

ifassessed. We must decide Ferwerda properly appeared on behalf
defendant, whether, asserts,of the or as the plaintiff the appearance

was invalid because it was filed in an untimely manner and on behalf
of the defendant acorporation by non-attorney officer.

is no that notice of a torequirement hearing“[T]here assess dam-
be to a who hasages given party properlybeen served but has never

added). However,entered an Id.appearance.” (emphasis “we have
filed,held that where an appearance has been the defendant must be
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103, 489A.2dId. atdamages.”offor assessmenthearingof anotified
added). ana enterspartyconclude that whenWe615 (emphasisat

af­late, court shouldsuperiorthealbeitappearance,otherwise valid
damagesoffor assessmenthearingapartyto that whenford notice

appear­THA’swhether belatedThe remainsquestionis scheduled.
officer, was valid.Ferwerda, aance, corporateby Martinfiled

v. TheCorp.in England Capitalour NewholdingIn oflight
(1993), answer this226, weCo., Inc., 624 A.2d 1358137 N.H.Finlay

heldweCorp.,In England Capitalin affirmative. Newthequestion
171,(1984) Settle, 129 N.H.v.and Stateboth RSA 311:1that under

not intendcharacter who does(1987), good124 a citizen ofA.2d523
Newcorporation.on of amay appear behalf“commonly”to appear

Accord­228, A.2d at 1359.at 624137 N.H.Capital Corp.,England
ap­in Ferwerda’scase, regardingin the trial court erredthisingly,

effect, maya corporationno sincehaving absolutely“aspearance
law.”to Weattorney practicean authorizedthroughonly appear

inenteredtherefore, a default washold, though properlythat even
defendant, admittedlyfiled an un­case, who subsequentlythis the

tofrom the court as assess­is entitled to noticetimely appearance,
Super. Ct.hearing.an for a Seeanddamages opportunityment of

HampshireWiebusch, Practice, Prac­58; 5 CivilR. R. New
1993).1099,§ at 23 n.38 (Supp.tice and Procedure

of to thenullifytrial relied on its SettleinterpretationAs the court
Ferwerdathe court never assessed whetherappearance,defendant’s

incourt Newrecently by Eng-announced thisrequirementsmet the
so,remand, alreadyif has not doneland On FerwerdaCapital Corp.

Superiorthe of Courtcomply requirementsmust forthwith withhe
228,N.H. at 624 A.2d14. New 137England Capital Corp.,Rule See

District &analogous Municipalwith(requiring complianceat 1359
1.3(D)). Furthermore, to onappearif Ferwerda seeksRuleCourt

theproceedings,the defendant for the remainder of thesebehalf of
would violate RSAtrial court must assess whether his appearance

(1984).311:1 or :7
for of finalplaintiff’s entry judgmentalso note that the motionWe

3, 1991. The courtattorney’s Januaryand award of fees was filed on
on Janu-assessing damagesthe final and its orderjudgmentissued

8, allows andays Superior opposingfive later. Court Rule 58ary only
in which to a the swift admin-days objectten to motion. Whileparty

court’s action contravenesjustice goal,istration of is a laudable the
58, as, least, daystenveryRule at the the court should have waited
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from the of the motion for of final to act-filing entry damages prior
ing.

conclusion,In affirmwe the trial court’s denial of the defendant’s
motion to strike default. The defendant was entitled to notice on the

andamages opportunityissue of and for a on Con-hearing damages.
finalsequently, entrywe reverse the of and remand forjudgment

further consistent with thisproceedings opinion.

in reversedpart;Affirmed
in part; remanded.

All concurred.
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