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substantial, “fromdirect benefitderives athat the employershow
in employeeof improvementthe valuebeyond intangibleactivitythe

and socialto all kinds of recreationmorale that is commonhealth and
CompensationLarson, The of Workmen’s1A A. Lawlife.”

(1993). defendant, brief, that thearguedin his22.00, The§ at 5-87
of positivewith the benefitscompanythebowling league provided

employee pro-relations, profits, greatercompanyincreasedpublic
failed, how-morale. Heincreased employeeandductivity potentials,

these claims below.related toever, anyto evidencepresent
its offindingsof law andmade no errorsthe trial courtBecause

record, affirm.in the weevidencebyfact are supported

Affirmed.

the others concurred.BROCK, , concurred specially;C.J.

defendant failed, Because theBROCK, concurring specially:C.J.
Murphy test, in the resultI concurof thethe first prongto meet

reached.
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Shaheen, Gordon, (RobertCappiello, P.A.,Stein & of Concord A.
orally),Stein and Paul A. onMaggiotto brief,the Mr.and Stein for

plaintiff.the

Starr, Peters,Wadleigh, Ford,Dunn Chiesa, Manchester,& of
David,Weaver, Portsmouth,Ford & of Berman, Medford,and of

Loan,Massachusetts M. Van III(Eugene brief,on the& a. and Mr.
orally),Berman for the defendant.

plaintiff, appealsBrock, C.J. The Shafmaster,Michele an order
J.)by Superior approvingthe (Gray,Court the recommendations of

Esq.) deny(Leonard petitionthe Marital Green,Master to her to
bring modify propertyforward and the insettlement her divorce
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defendant, Shafmaster,The the Su-cross-appealsdecree. Jonathan
J.)Dunn,(Gray,Court’s J. and orders the Maritalperior approving

(Deborah Dickinson, toKane recommendationsEsq.) denyMaster’s
for to statehis motions to dismiss the failure aplaintiff’s petition

of electcause action and failure to between available remedies. For
follow, thethe reasons that we affirm denial of defendant’s motions

denying plaintiff’sand vacate the court’s order the petition.
are to review circumstances of aagain unhappyOnce we asked the

ofAfter seventeen mar-nearly yearsdivorce settlement.property
and in 1987plaintiffthe the defendant were divorced June onriage,

had thegroundsthe that irreconcilable differences caused irreme-
Theof their a “no-fault” divorce. de-marriage,diable breakdown

had the defendant’s businessattorney representedfendant’s
a ofyearsinterests for and was social friend the andplaintiffseveral

of the process, plaintiffthe defendant. At the divorce thebeginning
to the attorney,meet with who was then therepresentingwanted

defendant, arranged meeting.and the defendant a The defendant’s
the out a withattorney plaintiffrecommended that work settlement

avoid the intohaving litigation.the defendant to divorce deteriorate
He warned:

Sometimes,“‘You as I do. I think that theknow Jon well as
call,can what I the uncer-process lawyering produce,of

in act of kind oftainty activity,which the theprinciple, legal
tolawyers through, begin gener-activities that tends togo

that it to have discus-impossible prudentate frictions make
sions, ....

It ofis that we could into that kindmy impression get
ifWhereas,if in that I thinkimpasse, started direction.you

basis,in a withyou yourself preliminary by workingprepare
and then when that is as-somebody expertise,with financial

sembled, at,you you youand satisfied with where areare
The morego maythen and consult counsel. environment be

to a as to what it is to beconducive ... rational discussion
here, if the can be and it can bedone and case settled how

settled.’”
attorney, plain-Based on recommendation of the defendant’s thethe

advisor, attorney,on a rather than aninitiallytiff relied financial to
assess the marital the defendant’s substantialproperty, particularly

interests, and a propertyto advise her about settlement.business
manner,to in a non-litigiousThe intended withoutparties proceed

in an ofdiscovery, atmosphere cooperation.formal
1986,end,To that the defendant’s accountantduring September

financialrequestedfinancial advisor with in-plaintiff’stheprovided
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formation including 30,a financial statement dated 1986.April By
1986,early December the hiredplaintiff her own Theattorney. par-

ties, counsel,each represented by negotiated a property settlement
agreement based on the financial information that providedhad been
to the plaintiff’s financial advisor. Unknown to the herplaintiff, at-

advisor,or hertorney financial the defendant had a new financial
statement 31, 1986,dated December which he insigned March of
1987, that showed a significant inincrease the value of his assets. In

1987,mid-May the plaintiff’s wrote toattorney the defendant’s at-
torney that arequesting new paragraph be added to the stipulation
with the following language:

“Each party acknowledges that they understand this Stipu-
lation and that they have this stipulationexecuted after an
opportunity to consult with counsel of their own choosing.
Each party acknowledges that this Stipulation fair,is and
equitable, that it is entered intobeing andvoluntarily, that it
is not the result of any duress or undue influence. Each
party acknowledges that he or she has been forthright with
the other regarding the current status and value theirof
assets and financial affairs.”

added.)(Emphasis The defendant’s attorney refused to add the last
sentence of the additional proposed language. He wrote:

14 new,“Article is per Iyour suggestion. have not included
your suggested last sentence. We have provided you and
[plaintiff’s financial with all ofadvisor] the financial data
you have requested, Iand feel it youris responsibility to
determine what the values are for property settlement pur-
poses.”

The stipulation was insigned 23,1987,final form on June without the
suggested final sentence in paragraph fourteen.

The parties’ divorce decree approved and incorporated the perma-
nent stipulation that provided for distribution of their considerable
property. Neither party aprepared financial affidavit to attach to the
permanent stipulation as required by Superior Court Rule 158. At
the final 23,onhearing 1987,June which was attended by the plain-
tiff and her butattorney defendant,not theby the Master (Raymond

Taylor,W. Esq.) waived the financial affidavit requirement and ac-
cepted permanentthe stipulation. The master’s recommendation of
the divorce decree incorporating the stipulation was approved by the

J.)Superior Court (Gray, 29,on June 1987.
In 1989,January the plaintiff petitioned the court to modify the

parties’ divorce decree alleging that the stipulated property settle-
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intentional mis-by throughment was fraud the defendant’sobtained
hearing,financial a theof material information. Afterrepresentation

havemaythat “while Defendant’s counsel indeed hadmaster found
Plaintiff,to theto the financial information theobligation updatean

had of this couldknowledge potential problem,Plaintiff’s counsel
totaken action if she and her client had desired andhave appropriate

In the theplaintiff’s petition,not act.” masterdenyingchose to so
counsel,represented bythat werepartiesconcluded because both

after a warningwere to act in their own best intereststhey obligated
The theproblems. plaintiff appeals“red that thereflag” mayor be

parties’of to the divorce decree.modifyher petitiondenial

offindings rulingsOn we will affirm the and theappeal,
orbyunless are the evidence are-­they unsupportedmarital master

547, 286,Giles, 540, A.2dv. 136 N.H. 618 291legally erroneous. Giles
(1992). a courtstipulations bydistributions or decreed areProperty

of andjurisdictionthe the court willcontinuingnot retained under
that theunless the shows distribu­complaining partynot be modified

influence,fraud, deceit, misrepresenta­totion is invalid due undue
161, 165,N.H. 623tion, or mistake. v. 137 A.2dLeary Leary,mutual

(1993).1346, fraud, “the mustplaintiff prove1348 Having alleged
the purposethe made a fraudulent forrepresentationthat defendant

act it.”plaintiffthe of the to Proctorcausing uponor with intention
(1983).395, 399, 263,N.H.,Bank 123 N.H. 464 A.2d 265 Eachv. of

shebyto an that he or “willimplicationcovenantsparty agreement
Clement,v.Burseyin faith and deal with the other.”good fairlydeal

(1978) omitted).412, 414, 346, 347 (quotationsN.H. 387 A.2d118
true is underrepresentationwho makes a that is when made a“One

if it isto the statement becomes erroneous or discov­duty correct
Id.,isto false before the transaction consummated.”ered have been

373, 374, 359 627,348;at 116 N.H. A.2dBergeron Dupont,A.2d v.387
(1976); 132 N.H.Corp. v. Genicom Corp.,628 see also Centronics

(1989).187,133, 139, In contract “eq­562 A.2d 190-91 negotiations,
to or to know thatduty speak oughta when one knowsuity imposes

it toanother to act hismisleading uponhis silence and will induceis
(1931).706,250, 257, 157 A. 710v. 85 N.H.damage.” Cooper,Decatur

inmaster,the the this caseby primaryAs marital issuenoted
rather than concealment ofinvolves the valuation of known assets

inThe that values included his financialassets. contendsdefendant
facts, and, such, cannotrather than as beopinionsstatements were

value,the of ifcontrary. OpinionsThe is tothe basis for fraud. law
Smith,v.mislead, representations. Sleeperto are fraudulentmade
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(1914);866, see also Eno Brick Co.337, 338-39, 91 A. 867-6877 N.H.
545, (1968);Co., 156, 158, 245 A.2d 547109 N.H.v. Barber-Greene

(1958).561,Comolli, 279, 283, 140 564v. 101 N.H. A.2dLampesis
that once financial informationwith the marital masteragreeWe

obliga-the defendant had an ongoingandrequested provided,was
Fromaccurate financial information. theto current andprovidetion

re-outset, financial advisor understood that he wouldplaintiff’sthe
prop-from the to assess thedefendantcomplete cooperationceive

in that the accountantinvolved the settlement and defendant’serty
that I was to needgoing“to me all of the informationgoing givewas

financialjob.”do He asked for the defendant’s most currentmyto
he thatborrowingused for and understood hepurposes,statement

current as to financial information. The defendant’skeptwould be
1986,30,financial datedprovided Aprilaccountant the statement

by plain-which the “crux” of the information relied theuponbecame
financial In the and the defend-August, plaintifftiff’s advisor. while

were still and the had access to some ofliving together plaintiffant
information, acquiredthe defendant’s financial she and herprovided

accountant with some additional information about the defendant’s
finances and assets. the marital master a re-Although granted

fi-of fact which that the and herquested finding suggests plaintiff
statement,relynancial advisor did not on the defendant’s financial

context,inread the means that did notfinding only they relywhen
on financialexclusively the statement.

The financial statement was for defendantApril prepared1986 the
in contemplation onlyof the divorce and was the finan-proceedings
cial statement to the financialsupplied plaintiff’s advisor even

otherthough prepared pur-financial statements were for borrowing
during the of the settlement.poses period negotiating property Sig-

statement,thenificantly, December 1986 financial thesigned by
1987,indefendant March showed a marked inincrease the value of

assets. All ofhis the defendant’s disclosure of financial information
occurred before the wasplaintiff represented by counsel and while

was madebeing voluntarily.disclosure Given the ofspirit coopera-
tion, discoveryno formal did or have thatwould occurred at time.

determined,After the defendant’s financial position partieswas the
settlement,made proposals for a memorandumproperty negotiated

of and theirunderstanding, eventually signed permanent property
stipulation,settlement all based on the financial information dis-

by time,closed the defendant. thatBy plaintiffthe and the defendant
no longer living together,were and the did notplaintiff have access

to the defendant’s financial information that in August.she had
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cost, control,and par-ofadvantages privacy,There were obvious
defendant, in to anproceeding through agreementtheticularly for

had warned theattorney plain-The defendant’suncontested divorce.
not be in herthat a divorce wouldmeeting litigatedtiff at their first

for onrejected option filingthe of divorceplaintiffbest interest. The
a divorce.fully litigatedhave requiredfault which wouldgrounds,

session, at-6, 1987, the defendant’sJanuary negotiatingtheDuring
acceptthat if the did notattorney plaintifftold thetorney plaintiff’s

settlement, propertydistribution of theirthe proposed property
concluded, however,The marital masterlitigated.have to bewould

byin processan adversarial divorceparties engagedthat the were
therefore,and, each washer own attorneythe time the hiredplaintiff

in the divorceafter his or her own best intereststo lookobligated
process.

inrelations and has a intereststrongThe domesticregulatesState
in ofconduct the resolution dis-orderly equitableandencouraging

457, the legislaturedivorce. See RSA chs. 458. Whenputes attending
divorce,to allow “no-fault” Sena-divorce lawamendingconsidered

by eliminatingin the bill that thestatingtor Nixon favor ofspoke
fault, theemphasis proceedingsfor ofnecessity proof “[t]he [in]

the and and the childrenparties societybe on what is best forwould
(1971). in-The circumstancesuniqueN.H.S. Jour. 972involved.”

on “no-fault” and di-marriage grounds equitablyin aendingvolved
obligationtheby agreement parties’their enhanceviding property

truthfully.fairlyto deal with each other and
at theagreedthe divorceattorney proceedingsThe forplaintiff’s

to the settlementmodify propertyon the motionhearing plaintiff’s
that he been “forth-acknowledgerefusal to hadthat the defendant’s

value of assets” or to... the current status andright regarding [his]
of his financial wasreliability representationswarrant theotherwise

however, that she with theproceededflag.” explained,a “red She
the did not want toplaintiffsettlement becausestipulated property

defend-byof thesuspicions wrongdoingand she had nodiscovery,do
the defendant’s refusal toattorneyIf the understoodplaintiff’sant.

time, whyat a loss to understand sheat that we areflag”be a “red
Ruleto the Court 158agree Superiorthe to waiveplaintiffallowed

Instead, plaintiffit seems that thefinancial affidavit requirement.
byinformation the de-providedcounsel believed that theand her

agree-for the settlementpropertyand the basisformingfendant
current and accurate.ment was

aperpetratenot allow the defendant toIn we willequity,
fromposturehour ofchange negotiatingon an eleventhfraud based
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thefailed to providethe defendantto combat. Becausecooperation
dutyin of his tostatements violationfinancialupdatedwithplaintiff

knew was datedon information which heso, relyallowed her todo he
forstipulation propertythesigned permanentwhen sheand false

Therefore, fraudulentlythe defendantwe conclude thatdistribution.
theand thatto the settlementplaintiff sign propertyinduced the

conductcircumstances, dutynot have a tounder these didplaintiff,
Seerepresentations.the defendant’sinvestigateor furtherdiscovery

1377,212, 217-22, 595 A.2d220 Conn.Billington,v.Billington
(1991).1379-81

53, 1320Labbe,in v. 137 N.H. 623 A.2drecent decision LabbeOur
a for(1993), pension purposesdisclosure of the value ofconcerning

Indistribution, not a different conclusion.requiredoespropertyof
maritalcontested, heard aLabbe, byevidence wasthe divorce was

with allmaster, complied appli-and most the defendantimportantly,
Thus, ininformation about his pension.cable toobligations provide

the defendant in notby pro-the failed to show fraudplaintiffLabbe
In the cir-particularfurther information about hisviding pension.

hiscase, however, the defendant did not fulfillcumstances of this
financial information.provide necessarytoobligation

in to withrequired complyIf the this case had beenparties
to158, the defendant would not have been ableCourt RuleSuperior

oath.his fraud without a false statement underperpetrate making
circumstances,Therefore, for the fu­to avoid a of theserepetition

ture, full of Courtprovisions Superiorwe hold that the disclosure
or themandatory may by partiesRule 158 are and not be waived

court.

In that the ofargueshis the defendant denialcross-appeal,
onlyneed thehis motions to dismiss should be reversed. We discuss

dismiss,motion to that theargued plaintiffdefendant’s second which
challenging validity stipulationwas barred from the of the because

she had elected to receive under it. The marital master de­benefits
that the defendant’s for election of remedies wasargumentcided

merit and denied his motion. an ofconsidering appealwithout When
dismiss, chal­a motion to we the factual of theaccept allegations

true,as and we take all reasonable inferences there­lenged pleading
Keene,infrom favor of the Murdock v. 137non-moving party. City of

(1993).70, 73, 755,623 757 It is that theundisputed plain­N.H. A.2d
bytiff received substantial benefits as the terms of theprovided

on the rule re­generalsettlement. The defendant reliesproperty
a judgmenta relief from to returnquiring party seeking equitable
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any benefits received under the See Bechard v. 82judgment. Amey,
462, 471, 370, (1926); Railroad,N.H. 136 A. 373 v. 80Watkins N.H.

(1922).468, 478-79, 206,119 A. 212 The plaintiff acknowledges the
general rule but to an thatpoints exception requiredoes not relin­

of benefits if it is thatquishment undisputed the isappealing party
entitled to at least the amount of property or benefits received. See

633, (S.D. 1985).v. 374Connelly Connelly, N.W.2d 634 We hold that
to a divorceparties requiredare not to benefits derivedrelinquish

from a inproperty settlement order to to set aside apetition divorce
fraud, where, here,on groundsdecree of particularly peti­as the

tioner is probably entitled to more than she has received. See Simon
Simon, 40, 42, 818,v. 819-20, denied,148 N.J. 371 A.2dSuper. cert.

12, 379 (1977); Kidd,75 552,N.J. A.2d 243 Kidd v. 584 S.W.2d 554-55
(Tex. 1979).App.Civ.

We have considered the defendant’s remaining arguments, and
conclude that are without merit. v.they VogelSee 137 N.H.Vogel,

(1993).321, 322, 595, Because,627 A.2d 596 under the circumstances
case,of this the defendant’s eleventh hour refusal to warrant the

reliability of his financial information did not himrelieve of his obli-
togation plaintiff information,the to reliableprovide he fraudulently

plaintiff bymisled the her to onallowing rely erroneous information
Therefore,when she theirsigned permanent stipulation. the trial

court erred as a matter of law in not thatfinding the defendant’s
actions The trialconstituted fraud. court’s order thedenying plain-
tiff’s petition bringto forward and themodify property distribution
in the divorce decree is vacated. affirmWe the denial of the defend-
ant’s motions to dismiss. The case is remanded to the trial court for
further proceedings.

in orderpart;Affirmed
vacated; remanded.

Thayer, J., Horton, J., dissented;with whom joined, the others
concurred.

Thayer, J., Thedissenting: majority correctly therecognizes
common law thatlong-standing principle marital settle­property

ments are not generally jurisdictionretained under the of the court
fraud,and set ormay only uponbe aside modified a of undueshowing

influence, deceit, misrepresentation, or mutual mistake. See v.Leary
161, 165, 1346, 1348 (1993); Labbe,137 N.H.Leary, 623 A.2d Labbe v.

(1993).53, 55, 1320,137 N.H. 623 A.2d majority’s1321 The opinion,
view,in my fails to follow the it citesprinciple controlling.as Accord­
Iingly, must dissent.
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were hiddenthat assetsanyclaim on appealmakes noThe plaintiff
to hireprocessof thebeginningat theencouragedfrom her. She was

specificallywas laterattorneyHerto value the assets.accountantan
on the de-relynotthat she shouldattorneythe defendant’sbytold

worth, conduct her ownbut shouldof his netassessmentfendant’s
The plain-settlement purposes.for propertyof the assetsvaluation

as to the defend-businesswoman, informedenoughwellwas atiff
hertopropertiesa list ofprovideable toassets to beant’s
ini-on the defendant’snot foundpropertiesthat includedaccountant

plain-that themarital master concludedfinancial Thetial statement.
the wasplaintiffwas illfounded becauseof misledbeingtiff’s claim

relythat she could notwarnedcounsel and had beenbyrepresented
in financialyear-oldas theproperty suppliedof theon the valuations

of theher own determinationsstatement, should makebut instead
of thetestimonyquotedheld. The masterpropertiesof thevalue

that amply sup-attorney nine-day hearingat theoriginalplaintiff’s
finding:thisports

Alan Reisch’sof the second ofpageNow the end“Question:
14,Article heregardingin toresponse your requestletter

what he saidyouincluded or would readhe has notsays
about it?

T notHe have includedAttorney Noyes: saysAnswer from
and Billprovided yousentence. havelast Weyour suggested

and I feel it isall financial data hadyou requestedwith the
are forto what the valuesdetermineyour responsibility

purposes.[’]settlementproperty

take that as a redyou flag?Now didQuestion:

Answer: Yes.

did do about it?youWhatQuestion:

I it Mrs. Shafmaster.Answer: discussed with

sayher what did she towhat did tell andQuestion: youAnd
you?

ifthat, I asked herI her how she felt aboutAnswer: asked
on, Ithat wouldgoingidea of wasany anythingshe had

mean,I this is aimagine, general

Well, can recall.the bestQuestion: you

couldyou getI that know wesuggested againAnswer: And
if it was neces-discoverywe could dointerrogatories,out

sary.
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Question: whatAnd was her response?

Answer: She didn’t want to discovery.”do

Despite these facts that belie any reasonable reliance theby plaintiff
on the defendant’s year-old opinion worth,as to his net the majority

her thataccepts argument the defendant’s failure to a re-provide
valuation of the assets amounted to fraud. In so doing the majority
abrogates the common law rule forth in Labbe,set Labbe v. 137 N.H.
53, 1320,623 inA.2d which the plaintiff similarly was aware of the

asset,existence of the anybut failed to make toattempt assess its
value. We held that the defendant’s conduct in disclosing the exist-
ence of the asset but not its value notdid amount to fraud such that
the property 56,settlement would be overturned. atId. 623 A.2d at

Where, here,1322. as a party does not undertake discovery and un-
reasonably relies on a year-old opinion of the other noparty, reason
exists to set aside the settlement.property

158,Superior however,Court Rule does address the issue of asset
valuation by to maritalrequiring parties settlementsproperty to dis-
close their assets and their fair market value. Had the defendant
misrepresented form,the avalues on such the plaintiff would have
reason to and acomplain possibly groundvalid whichupon to attack
the property however,settlement. The plaintiff, objectdid not to the
master’s waiver of requirementthe of this form and therefore would
have no reviewable basis for relief on this ground. Despite the fact
that withcompliance Rule 158 could have avoided the situation in

case,this I withdisagree majority’sthe prospective command that
Rule can158 never be waived. There may be valid reasons for a mari-

master,tal in the discretion,exercise of sound to waive the require-
ment for a Rule filing,158 such as a situation where one spouse
refuses to or Icooperate cannot be located. While thatbelieve gener-

itally may advantageousbe for a to aparty property settlement to
require the of afiling Rule 158 form before to make theagreeing

final,settlement I believe that a per se rule theimposed by court to
require such a infiling every likelycase is to lead to more problems

itthan solves. I would affirm.

Horton, J., joins in the dissent.


