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servicesaccountingof theor the detailsphysical performancethe
conclu-logicalto itsargumentthecarry plaintiffs’Toperformed.she

beinga accountantpublicin a client of certifiedcould resultsion
the cli-deliveringwhiledrivingnegligentfor the accountant’sliable

tax return.ent’s

court,trialtheof material fact was beforeNo issuegenuine
a matter of law.to asjudgmentwas entitledmoving partyand the

error.was notsummary judgmentofgranttheAccordingly,

Affirmed.

All concurred.
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Pa,mass(PaulPA,Thomas ofCraig, brief,Manchester D. on the
and H. Nina Bernard fororally), plaintiff.the

Nourie, (DennisP.A.,Wiggin & of Manchester T. Ducharme on
the orally),brief and for the defendants.
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oncollisionan automobileout ofTHAYER, arisesdisputeJ. This
(Dalianis,CourtSuperiorin thea trialFollowinginRoute 28 Salem.

atfifty percentBreagy,RichardJ.), plaintiff,found thejurythe
The plain-thousand dollars.atfault, damages sixty-fiveand set total

(1) thedenyingby:trial court erredthat thearguingtiff appeals,
the de-byobtainedrecord evidenceto excludemotionsplaintiff’s

(2) opinionexcludingemployer;formerthe plaintiff’sfendants from
fault orregardingofficerpoliceinvestigatingfrom thetestimony

the sudden(3) concerningjuryinstruct thecausation; torefusing
to set(4) motionsdoctrine; plaintiff’sthedenyingandemergency

affirm.and for additur. Wethe verdictaside
1989, Ronald Stark14, defendantSeptemberafternoon ofOn the

his defendantby employer,owneddeliverya vanwas operating
and theday,earlier thatIt had rainedFoods.State SnackGranite

turna left-handexecutedstill wet when Starkroad surface was
trav-traffic. The plaintiff,oncominglanes of southboundacross two

him ap-in front of andsouthbound, turnsaw Stark’s vehicleeling
vehicle, andspinningof hisThe lost controlplaintiffhis brakes.plied

that had been behind Stark’sa thirdwith vehicleeventually colliding
action,in thisinvolvedpartiesin northbound lanes. Of thevan the

vaninjured,not as hisStark wasinjury.the sustainedonly plaintiff
the incident.duringvehiclesanydid not collide with

ApplicationI. EmploymentUse of
claim for lostto thediscovery plaintiff’srelatedDuring pretrial

of hiscopiesto obtainauthorized the defendantsplaintiffthewages,
to the ex-Contraryrecords, subject to several restrictions.payroll

aauthorization, subpoenaedthe defendantsof theconditionspress
Prod-from Tropicanathe fileplaintiff’s personnelofcomplete copy

the collision.ucts, Inc., following Uponfirst employerthe plaintiff’s
trial, therecords, week beforeoneapproximatelyof thesereceipt

pageto the Oneplaintiff.a of the filecopydefendants forwarded
file, four-page employment ap-from the two of the defendant’spage

forwarded to the plain-not have beenTropicana, maywithplication
trial, plaintiff’s Tropicanaof theportionstiff. At the defendants used

two, to attack the plaintiff’sincluding pageemployment application,
hadhim stand that heto admit on the witnesscredibility, obliging

fitnessandexperience physicalon the about his workapplicationlied
the defend-Claimingcollision. thatfollowingthe months theduring

authorization, in unfairengagedthe terms of theants had violated
(1974), theof RSA 517:4provisionsand violated the noticesurprise,
Tropicanato exclude the use of theunsuccessfully movedplaintiff

application.
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appeal,On the firstplaintiff asserts that the trial court
committed reversible error itwhen admitted inevidence obtained
violation of plaintiff’sthe authorization. We disagree. Discovery is

asproper long as the information sought “appears reasonably calcu­
Super.lated to lead to the discovery of admissible evidence.” R.Ct.

35(b)(1). Absent a claim of irrelevance,orprivilege a notparty may
limit the of an adversescope party’s discovery Id,.;request. see also

Co.,Jarvis v. 648, 654,Prudential Ins. 122 407,N.H. 411448 A.2d
(1982).Where discovery ultimately yields evidence,relevant the trial
court’s admission of the evidence “will not be disturbed unless it is
clearly untenable or unreasonable to the prejudice of the case.”

Claremont,Great Lakes v. City 270, 295,Co. 135 N.H. 608Aircraft of
(1992)840, omitted);A.2d 856 (quotation 402,see also N.H. R. Ev.

403.

If the defendants had adhered plaintiff’sto the limited au­
thorization, they would not have discovered other records contained
in the Tropicana personnel file. As these other records wellmight
have contained information theregarding plaintiff’s prior work his­

andtory health,about hisrepresentations a discovery forrequest
these records appears reasonably calculated to yield relevant evi­

Super.dence pertaining to lost wages abilityand to work. See Ct. R.
35(b)(1). As the plaintiff did not claim that the records in Tropi­his
cana personnel file were privileged, Daigle Portsmouth,v. Citycf. of

Super.319, 328, 291,131 N.H. (1988), irrelevant,553 A.2d 296 or see
35(b)(1),Ct. R. he had no to limitauthority the defendants’ discov­

ery. We therefore cannot conclude that trialthe court’s admission of
relevant evidence extracted from the Tropicana records was unten­
able or unreasonable to the ofprejudice the case. See Great Lakes

Co., 295,135 N.H. at 608 A.2d at 856.Aircraft
The nextplaintiff argues that the defendants’ use of the

subpoenaed employment at trialapplication constituted unfair sur­
prise, necessitating reversal. surpriseUnfair at trial “must be some­
thing unexpectedly underarising circumstances which the party was
not reasonably called toupon anticipate, and which ordinary pru­
dence and foresight could not guard against.” Welchv. Gonic Realty

Co., 532, 535, (1986).Trust 808,128 N.H. 517 A.2d 809 In the instant
case, we find it hard to believe that the plaintiff was unfairly sur­
prised theby defendants’ use of a document that had been forwarded
to him one Moreover,week before trial. the defendants’ use of the
document to impeach the plaintiff his lost claimregarding wage and

toability work did not amount to an entirely new oftheory defense.
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theenhanced evi-535-36, 517 809-10. The documentid. at A.2dCf.
wageslost andfrom could determinejuryrecord which thedentiary

not for-the didthat defendantsability Finally, assumingto work.
the plain-to plaintiff,the document thefour-pageward two ofpage

the document froma of entirecopytiff could still have obtained
from the defend-missinga of thecopy pageorTropicana requested

therefore, through ordinaryin plaintiff,ant of trial. Theadvance
notreasonably onlyhaveforesight, anticipatedcouldprudence and

trial,at but alsowould be introducedapplicationthat the Tropicana
claim of and inabil-wagesit to his lostchallengethat be usedwould

torefusingin findtrial court did not errity Accordingly,to thework.
unfair surprise.

trial court abused its discretionThe also asserts that theplaintiff
thein of de-application lightsuppress Tropicanato theby failing

517:4, notice to an adverserequiresof RSA whichfendants’ violation
byThe issued thediscovery deposition. subpoenaof aparty pending

informed himTropicana representative expresslyto thedefendants
to . . . for a The coverdeposition.”that “required appearhe was

however, repre-informed thetheaccompanied subpoena,letter that
to theappearhe was “not to sub-required pursuantsentative that

discrepancy argument,clarified this at oralpoena.” The defendants
inthat never intended to conduct a con-conceding they deposition

therefore, toand, provideno needsubpoenanection with the had
the Seedeposition.notice to the of sham RSAplaintiffcorresponding

517:4.

or rule in of discover­pursuita violates a statutepartyWhen
discretion,evidence, in its sanctions onmay, imposeable a trial court

295,325-26,at 553 A.2d atDaigle,the errant 131 N.H.party, cf.
of documents.any inappropriately obtainedincluding suppression

held, case,however, includingthe facts of this thealreadyAs we have
Tropicanaof within theuncontested relevance information contained

the that the trial court abused itsforecloseapplication, possibility
records, 403,R. Ev.in to the see N.H.refusing suppressdiscretion
court’sand us from that the actions were untenablepreclude holding

or to the of the case. Great Lakes Air­prejudiceunreasonable See
Co., 295,at A.2d at 856.135 N.H. 608craft

TestimonyII. OpinionPolice Officer’s
trial,At at the to havehearing again plaintiff soughta andpretrial

the include in his an allocationinvestigating police testimonyofficer
ofof fault the and a conclusion as to the cause thepartiesbetween

79,defendants, v. N.H. 574citing Lynch,collision. The Johnston 133



484

(1990), 515,934 v. 124Kingston,A.2d and Saltzman Town N.H.of
(1984),A.2d 1 in limine all testimony-475 moved to exclude opinion

causation,fault that theconcerning asserting jurors per-or were
fectly factualqualified analyzeto the evidence and draw their own

agreedconclusions. The trial court with the defendants grantedand
motion.their

policehave held that a officer’s opinion testimony concerningWe
fault and a collision must excluded itthe cause of be when involves

Saltzman, 524-25,124mixed of and fact. N.H. at 475questions law
at AA.2d 6. instructed “can draw theproperly jury required conclu­
from well cansion the facts as as the so that the ofexpert, opinion

witness, or inlayman,the be he is the thatexpert superfluous sense
525, 475jury.”it will be of no assistance to the Id. at A.2d at 6 (quota­

omitted). Johnston,Intion we noted that all the evi­essentially of
officer in hisupon bydence relied the conclusionsdrawing regarding

fault and causation available to so thatjurors testimony“was the his
inwould not have assisted them their search for the truth.” John­

ston, 88,N.H. at at133 574 A.2d 940.

arguesThe that it for the toplaintiff was error trial court
the officerdeny the to as fault orinvestigating opportunity testify to

here, Johnston,incausation because unlike the officer qualifiedwas
as an “accident reconstruction and had arrived on sceneexpert” the

87,to havingthe vehicles been moved. See id. at 574 A.2d atprior
however,The theplaintiff, inquiry.939. mischaracterizes appropriate

The issue is not the testimonywhether officer’s fault orregarding
reliable,causation will but whether the can ownjurybe draw its

case,conclusions from the same set of facts. In this heardthe jury
witnesses, scene,from numerous fact viewed the accident saw photo­

vehicles,restingthe of the and the in­graphs showing points heard
vestigating police testimonyofficer’s as to he observedeverything

collision,and surmised at the of the exceptscene for his conclusions
on fault or Because drawn by investigat­causation. conclusions the

case,officer would have further the in theing jurynot assisted this
court itstrial did not discretion thoseby excludingabuse conclusions

Johnston, 88;the N.H.jury’sfrom See 133 at 574 A.2d atpurview.
939-40; 702; Grossman’s, 159,N.H. R. Ev. Currier v. 107 N.H.cf.

(1966) (admission161, 273,219 A.2d of274-75 officer’sinvestigating
as to deemed of trial dis­opinion propercausation exercise court’s

testimonycretion because such have assisted themight jury).

III. Sudden DoctrineEmergency

The next that the in theplaintiff denyingtrial court erredargues
the the sudden doc-plaintiff’s request charge jury emergencyto on
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4, thenumber whichinstructionproposed juryThe plaintiff’strine.
denied,court reads as follows:trial

cre-his actionsby“If that Defendant Ronald Starkyou find
Richardto which Plaintiffan situationemergencyated

thatreact, you mayare instructedyouto thenBreagy had
innegligentcomparativelyhold Plaintiff to beBreagynot

situationemergencyto therespondedthe in which heway
towho creates or contributeswhich Defendant created. One

it as anot usemay subsequentlyan situationemergency
liability.”shield to

(Citation omitted.)

doctrine, beemergency liability maythe suddenUnder
a that:support findingif evidence exists toonlyavoided sufficient

“(1) emergency actuallya and unforeseen situationsudden
existed; (2) theby negligencethe situation was not created

(3)instruction-, the personthe the andperson seekingof
alternativeof the doctrine had coursesseeking application

chose, if not the wisest course of ac-of action available and
tion, under such cir-reasonably personone which a prudent

mightcumstances have taken.”
(em­(1985)781, 786, 718,Crane,v. 126 N.H. 498 A.2d 721Gagnon

added). sentence of theAlthough plaintiff’s pro­the secondphasis
that who creates orcorrectlyinstruction notesposed “[o]ne

not seek toemergency may subsequentlycontributes to an situation
787, 722,it a to at 498 A.2d at the firstliability,”use as shield id.

to consider whether thejurors onlysentence of the instruction asks
theemergency ap­actions created the situation. Underdefendant’s

standard, however, theperson “seekingthe instruction”propriate
(the case)in from the suddenplaintiff emergencythis cannot benefit
doctrine if created or contributed to thenegligence emergencyhis

786, 787, 721,at In its there­entirety,situation. Id. at 498 A.2d 722.
fore, instruction could have the Accord­proposed jury.the misled

the trial court did not in to the asingly, refusing giveerr instruction
the v. N.H.by plaintiff. Dept. Transportation,worded See Caliri of

(1993).606, 608, 1028,620 1029136 N.H. A.2d

Furthermore, correctlyeven if the had theplaintiff phrased
instruction, inits exclusion this case would not have been error. The

collision, as reflected in thepreceding plaintiff’scircumstances the
record, an thatepitomize situation reasonable driversemergency

785-87,N.H. atshould See 126 498 A.2d at 721-anticipate. Gagnon,
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addition,22. In trial courts have been cautioned the use ofagainst
instruction, in partthe sudden doctrine because of theemergency

injury]to confuse which is inherent the sudden“propensity [the
788, hold, therefore,doctrine.” Id. at 498 A.2d at 723.emergency We

that the trial court not err in to arefusing givedid sudden emer-
case,doctrine instruction in this as the of such angency absence

instruction avoided the of confusion and did not di-possibility jury
Johnston,juryminish the of the instructions overall.adequacy See

91,133 N.H. at 574 A.2d at 941.

IV. Motions to Set Aside Verdict and For Additur

the claims that the trial court should setFinally, plaintiff have
additur,aside the verdict or in of thegranted light “overwhelming

evidence” of the fault and of the damages”defendants’ “extensive
suffered theby plaintiff.

(1)A ifjury mayverdict be set aside it is conclusively
(2)evidence, mistake,if itagainst weightthe of the or is the result of

or andpartiality, corruption separate apart evidentiaryfrom consid­
Watts, 153, 162, 600,erations. Broderick v. 136 N.H. 614 A.2d 606

(1992). argumentAs the focuses onplaintiff’s exclusively evidentiary
issues, only analyzewe need his claim under the first of thisprong
test.

plaintiffThe asserts that the was “unre­jury presented
$14,000that him infuted” evidence the accident caused medical ex­

disc,a herniated apenses, and wholepermanent twenty-five percent
addition,Inperson impairment physical therequiring therapy. plain­

tiff oftestimonycites the one witness to assert that there was “over­
whelming” evidence of the lack ofplaintiff’s contributory negli­

record, however,gence. Our close examination of the amplereveals
evidence, from severalincluding conflicting testimony eyewitnesses,
from which a reasonable could conclude thatjury plaintiffthe was

collision,fifty percent at fault for the as well as evidence supporting
the of the total We that ver­jury’s finding damages. jury’shold the

evidence,dict was not the of the andconclusively against weight
therefore, the trial court did not err in to set aside the ver­refusing

110, 111,dict or grant Teague,additur. v. 126 N.H. 490BelangerCf.
(1985) (additur772,A.2d 772 is not a remedy damagesfeasible unless

are inadequate).

Affirmed.

BROCK,C.J., sit;did not the others concurred.


