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inquiringfor but not for the ofproper inquiry, purposethe victim
acts to have takenalleged place.into sexualspecific

Affirmed.

All concurred.
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(MarkHoward, Attorri,D. assistantattorney generalR.Jeffrey
for theorally),on the brief and State.attorney general,

(Markof L. andOffices,& Sisti Law Concord Sisti Jon-Twomey
brief, and Mr. for the defendant.orally),athan R. Saxe on the Saxe

Martin,THAYER, defendant, Ronald was convicted onJ. The
assault, 632-A:2, IIsexualcounts of felonious RSAeight aggravated

J.).(Fauver,1993), trial in the Onjury Superiorafter a Court(Supp.
retro-,(1) J.){Smith,the Trialthe defendant Court’sappeal, argues:

to the statute of limitations vio-of extensionsspective application
and due clauses of both the Newpost processlated the ex facto

(2)Constitutions; pre-and the evidenceHampshire United States
wastrial insufficient to establish that the prosecutionsented at was

to the vie-priorwithin the statute of limitations andbrought both
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(3) erroneously admittedthe trial courtbirthday;thirteenthtim’s
(4)victim; the prosecutor’sthe andstatements ofconsistentprior

post-offenseto the defendant’sin statementopeningreference her
bad acts of theallusion to othertestimonialbehavior and the victim’s

affirm.a mistrial. Wenecessitateddefendant
from indictmentseightconvictions stemmedThe defendant’s

Overall,7, allegedthe indictmentson 1992.Januaryhanded down
10, 1986, en-1981, the defendant11, AprilandAprilthat between

topriorwith the victimin acts of sexual penetrationvariousgaged
indictment11, 1986. Each numberedbirthday, Aprilthirteenthher

frame whichtwo-year duringa one- or timeto certaincorresponded
place.of sexual act tooktype allegedlya particular

indictments,to alltrial, eightthe defendant moved dismissBefore
limitations,statute of RSAsix-yearthat applicablethearguing

theof625:8,1 (1986), retrospective applicationand thatexpired,had
1993),625:8, III(d)limitations, (Supp. repre­statute of RSAcurrent

the N.H.of law.post applicationan unconstitutional exsented facto
I,I, 23; § 10. The motion was denied.art. U.S. Const. art.pt.Const.

dismiss, ar­trial, additional motions toAfter the defendant filed two
beyondfailed to a reason­provein that thepart, prosecutionguing,

either theduringthat the crimes occurredallegedable doubt
thirteenthof limitations or before the victim’sstatuteapplicable

as well.The trial court denied these motionsbirthday.
appli­our the statute of limitationsbegin analysis by trackingWe

the time al­Throughout spanto the defendant’s acts.allegedcable
indictments, 1981, 10, 1986, the11,in April through Apriltheleged

the offense. RSAof limitations was six from the date ofyearsstatute
(1986). 1,1987, four to the ear­January prior625:8 Effective months

tosix-year applicableof thepossible expiration original periodliest
acts, extended the statute ofalleged legislaturethe defendant’s the

to that casesby amending providelimitations RSA 632-A:7 “[i]n
sexualallegedthe victim was under the of 18 when theagewhere

occurred, the statute of limitations shall not tobeginassault offense
632-A:7, I (Supp.run until the victim reaches the of 18.” RSAage

amendment).1986) (1986 27,1990, the re­April legislatureEffective
to provideRSA 632-A:7 and amended RSA 625:8pealed altogether

of when theyears age allegedthat “where the victim was under 18
occurred, for offenses under RSA 632-­[prosecutions chapteroffense

22 eighteenthA be within of the victim’smay yearscommenced]
III(d) 1993) (1990 amendment).625:8, At nobirthday.” RSA (Supp.

of to the defendant’s al­applicabletime had the statute limitations
longercrimes before the enactment of a statute.leged expired
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The thatargues only applicabledefendant the statute of limita­
was the inoriginal six-yeartions statute of limitations RSA 625:8

(1986). He contends that his substantive not to beright prosecuted
beyond original six-yearthe time frame of the statute vested upon

years.the of those six He concludes thatexpiration retrospective
of the 1986 and 1990 amendments is the exapplication prohibited by

Constitutions,clauses of the and Federal N.H.post Statefacto
I, 23; I, 10,§ himConst. art. U.S. Const. art. and of thept. deprives

due criminalprocess protection against overly charges.stale See
I, 15; XFV,§N.H. Const. art. U.S. Const. amend. 1.pt. disagree.We

inAs we ruled a case these amend­recently interpreting
ments, run,“until a criminal statute of limitations it is a merehas

of the andregulation remedy presumewe will that an extension of
Hamel,the period applies retrospectively.”limitations State v. 138

— — (1994).392, 395, —,N.H. A.2d The of retro­presence explicit
amendment, 1990, 213:4,inspective language the 1990 see Laws but

amendment,not in the not acompel1986 does different result. See
—396, run,id. at A.2d at —. “After the periodlimitations has how­

ever, it is a vested defense of that cannot takenright away bybe
—395,legislative enactment.” Id. at A.2d at —. Because no statute

of toapplicablelimitations the defendant’s crimes ever ex­alleged
statute, however,to the enactment of apired prior longer the defend­

ant’s substantive not to be the timeright prosecuted beyond six-year
—395,frame of the statute never vested. id. at atoriginal See A.2d

O’Neill, (Idaho 1990).—; 121, 123-24State v. 796 P.2d “This analysis
precludes any possibility retrospectivethat of theapplication [stat­
ute of limitations violates the ex post prohibitionsamendments] facto

Hamel,of the State or Federal v. atConstitutions.” State 138 N.H.
—396, —; Madia, 538,A.2d at see also United States v. 955 F.2d 540

(8th 1992).Cir.

The defendant also claims that retrospective application of
the 1986 and 1990 his toright processamendments denies due under

because, time,the State andboth Federal Constitutions over wit­
nesses, documents, and other potentially exculpatory evidence be­

held, however,comes unavailable or We have that in orderunhelpful.
to atrigger analysis,State constitutional the defendant must raise
the State constitutional issue below and his brief must specifically

a ofprovision Dellorfano,invoke the State Constitution. State v. 128
(1986).628, 632, 1163,N.H. 517 A.2d 1166

inonly byThe New case cited the defendant belowHampshire
of processhis due State v. 128 N.H.support argument, Varagianis,
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(1986), federal constitutionaldecided on226, 512 A.2d 1117 was
Thus, has failed228, 1119. “the defendant512 A.2d atId. atgrounds.

a constitu-raisingof Stateproperlyhis burdenproceduralto meet
275,282, 279Ramos, 276, 553 A.2dissue,” N.H.State v. 131tional

claim,”his federal id.(1988), only“we addressand therefore

in thisrequirementsdue process“In federalinterpreting
for ancontext, of limitationsheld that the statuteapplicablewe have

stalebringing overlyguarantee againsttheprovides primaryoffense
omitted). alreadyAs we haveId.charges.” (quotationscriminal

and wellnoted, in case was arrested indictedthe defendant this
III(d)625:8,statute of limitations. See RSAwithin the applicable

1993).(Supp.

a de­in criminal charges againstThe delay bringingState’s
ifin the defendantprocessresult a denial of duemayfendant still

from the Seedelay.that actual resultedprejudicefirst demonstrates
228, 1119. The trial courtv. 128 N.H. at 512 A.2d atVaragianis,State

the reasonable­prejudice againstmust then balance the resulting
Id.delay.ness of the

that failed to dem-The record to us reflects the defendantsupplied
limitationsthat of the statute ofretrospective applicationonstrate

in to him. In his motions to dismiss the caseprejudiceresulted actual
level, court, merelyin the defendantat the trial and his brief to this

maythatabout the harm to future defendantsspeculates potential
many years allegedfrom initiated after theprosecutionsresult

spe-These fail togeneralities providecrimes were committed. broad
outlinedbycific evidence of actual the testprejudice contemplated

439,See, Weeks, 687, 697-98,v. 137 N.H. 635 A.2de.g.,above. State
(1993); Ramos, 282-83, 279;446 v. 131 N.H. at 553 A.2d at StateState

228-29,v. 128 N.H. at 512 A.2d at 1119.Varagianis,

argues proveThe defendant next that the State failed to
he ofthat committed the assaults both within the statutealleged

limitations and to the victim’s thirteenth See RSAprior birthday.
(variant632-A:2, II of assaultaggravated requiringfelonious sexual

thirteen). “Inage determiningthat victim be under the of the suffi­
evidence,ciency of we view the evidence in the most favorablelight

State,the all drawn Theto with reasonable inferences therefrom.
rational of factshowingdefendant bears the burden of that no trier

Hunter,could have found a reasonable doubt.” State v.guilt beyond
(citation omitted).(1989)556, 561, 564, The132 N.H. 567 A.2d 567

would,that in theamplerecord contains evidence when considered
State,most to the enable a rational trier of fact tolight favorable
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11,conclude that the defendant’s crimes occurred between April
1981, 10, 1986,and within theApril both statute of limitations and
before the victim’s thirteenth the victim ex-birthday. Although

on cross-examination as to the of the as-pressed uncertainty dates
saults, the reveals that she astranscript expressed uncertainty only
to the dates on which “some of” the assaults At nooccurred. time did
the victim waver from her thattestimony the various of as-types
saults in in fact atalleged duringthe indictments did occur least once
the relevant time frames. The is freejury accept rejectto or the

Sands,in intestimony of a witness whole or State v. N.H.part. 123
(1983).570, 590, 202, 214467 A.2d We therefore conclude that a ra-

tional trier fact guilt beyondof could have found a reasonable doubt.

The defendant next maintains that the State’s introduction
of the victim’s consistent statements violated Newprior Hampshire

801(d)(1)(B).Rule of Evidence The statements consisted of portions
of two interviews of the victim that were conducted the Laconiaby

1990,Police inDepartment September byand the Belknap County
inDepartmentSheriff’s December 1991. The defendant attempted

to demonstrate that the victim’s testimony regarding the frequency
of the defendant’s assaults conflicted with the estimates that she had

the two officers. The thengiven soughtState to rehabilitate the vic­
tim by the officers who conducted thecalling testifyinterviews to to

thatportions of the two statements demonstrated withconsistency
the victim’s Thetestimony. testimony,court allowed this over the
defendant’s for theobjection, purposelimited of the vic­evaluating
tim’s credibility.

By 801(d)(1)(B),a violation of Rule thearguing defendant cloaks
the lawcommon rehabilitative use of a consistent statement inprior

substantive,the of aguise evidentiary rebuttal to “an orexpress
implied charge of recent fabrication or influence or mo­improper

801(d)(1)(B).tive.” N.H. R. agreeEv. We do not with this analytical
Here,framework. the consistent bystatements were not offered the

truth,for their onlyState but to the with aprovide jury broader
context whichfrom to evaluate the victim’s after the de­credibility
fendant used portionshad inconsistent of her statements toprior

her. That theimpeach defense also intended for the inconsistent por­
of the theorytions statements to contribute to its of recent fabrica­

tion or motive does not thepreclude introducingState from a more
veryversion of those statements forcomplete purely rehabilitative

ifeven the statements do not the motive topurposes, predate fabri­
McSheehan, 180, 184-85, 560,cate. State v. 137 N.H. 624 A.2d 562Cf.

(1993) (if statement introduced as substantive evidence to rebut
fabricate).fabrication,of recent it mustcharge predate motive to



515

statements for reha­consistentadmissibility priorofThe
thethe discretion ofwithinwholly“is a matterpurposesbilitative

unless wecourt’s decisionnot the trialwill overturntrial court. We
616, 619, 620Morales, 136 N.H.State v.an of discretion.”find abuse

omitted). Here,(citation the(1993) and1034, quotation1036A.2d
statements, refer­permittingthesiftedcarefully throughjudgetrial

theto rehabilitatenecessaryreasonablyonly portionsto thoseence
“to explaininstructionwitness, limitingan unambiguousand issued
testimony.”of thelimited, purposethe rehabilitativejuryto the
(1994).787, The256, 261, A.2d 790-91Huard, N.H. 638v. 138State

canuse of the statementsthe State’sregardingcourt’s actionstrial
discretion, of thoseof as eachas an abusein no characterizedway be

unfair preju­ofpossibilitythe defendant from theactions protected
dice.

court abused its discre-that the trialarguesthe defendantFinally,
to otherreferencesseparatethe State to make twoby allowingtion

defendant, warranted theand that these referencesacts of thebad
remarkfirst address the prosecutor’sof a mistrial. Wedeclaration

behavior, andregarding post-offensestatementduring openingher
ofto other bad actsto the victim’s testimonial referencethen turn

the defendant.
trial, anynot to seek to introduce evi-the State agreedBefore

victim after hersexual assaults theupondence of the defendant’s
into the trialbirthday. agreement incorporatedthirteenth This was

motion in limine. Nev-ruling on the defendant’spretrialcourt’s
statement, declared: “Be-ertheless, prosecutorin her theopening
15 the defendant had . . . threatened [thetween 8 andages[the of]

if notfamilywhat could to her she didconcerning happenvictim]
him.” At this defense counsel ob-point,continue to have sex with

denied this butrequest,and a mistrial. The courtjected requested
clear to this . . . the“very jurythe to makeprosecutorinstructed

The thenalleged place.” prosecutortime that. . . the offenses took
statement, asserting:openingresumed her

until she waswill tell . . . that she waitedyouvictim]“[The
theher mother about the because betweenabuse]15 tell[to

occurred,13, when these events the defendantof 8 andages
her, afraid of him andher She wasfamily....had threatened

act, 15the last but atyears beyondeven twokept quiet
told her mother.”again
added.) statements, theopeningAt the conclusion of the(Emphasis

instruction:jury followingtrial court the thegave
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“What you have heard thus far is not evidence. These are
statements,opening youand are not to consider this as evi-

dence. This has anbeen introduction both theby State and
the evidence,defense to their cases. This is not and you’re
not to consider it as such.”

The court then reaffirmed its denial of the defendant’s motion for a
mistrial, finding

“that the statement made the wasby State not so prejudicial
as to in any way infringe on the defendant’s rights to have a
fair intrial this case.... State properly[T]he clarified what
had been referenced in the statement which the defense

objectionable.”found

The standard of review of the denial of a motion for a
mistrial is whether the trial court abused its discretion. State v.
Lemire, 552, 554, (1988).425,130 N.H. 543 A.2d 426 “The basis for

agranting mistrial is the existence of some whichcircumstance[]
justiceindicates that may not be done if the trial continues to ver­
Booton, 750, 757,dict.” State v. 114 376, (1974),N.H. 329 A.2d 382

(1975).denied,cert. 421 mistrial,U.S. 919 justify“To a remarks or
the inadmissible;conduct must be more than merely con­they must
stitute an irreparable injustice that cannot bybe cured instruc­jury

Sammataro, 579,tions.” v. 582, 135,State 135 N.H. 607 A.2d 136
(1992) omitted).(quotation Because the trial court inis the best posi­
tion to it hasgauge prejudicial impact, broad discretion to determine

awhether mistrial or other remedial action is necessary. See State v.
Ellison, 1, 4, (1991).477,135 N.H. 599 A.2d 480 Remedial action

instructions,includes curative jury juryand the is to fol­presumed
Lemire,low such 555,instructions. 130 N.H. at 543 A.2d at 426-27.

The defendant equateseeks to the prosecutor’s errant re­
mark in her statement withopening the introduction of impermiss­

in See,ible evidence the form of witness testimony. v.e.g., State
218, (1983);124Woodbury, LaBranche,N.H. 469 A.2d 1302 State v.

(1978).176,N.H.118 385 A.2d 108 An opening statement is not evi­
dence, Booton, 758,114however. N.H. at 329 atA.2d 382. As we have

noted,already immediately statements,thefollowing opening the
trial court theproperly juryinstructed that what it had heard was
“not evidence.” The inprosecutor’s clarification her state­opening
ment the trialand court’s curativesubsequent instruction ensured
that the defendant was not theprejudiced by prosecutor’s earlier
remark. the trialAccordingly, court did not abuse inits discretion
denying the defendant’s amotion for mistrial regarding the prosecu­
tor’s statement.opening
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trial, offered to that the defendant hadproveAt the State
andpetsvictim her that he had killed herby tellingterrorized the

to sexsuffer a similar fate if she did not submit withthat she would
tohim, soughtif his assaults. The defendant excludereportedor she

acts. N.H. R.an reference to other bad Seeimproperthis evidence as
404(b). elicitThe trial court the State toultimately permittedEv.

that the animals had died and that the defendant hadtestimony
victim,to threaten theseized the occasion of those deaths butupon

refused to allow the State to show that the defendant had taken
Nevertheless,for the animals. on direct examination ofkillingcredit

victim, following exchangethe the took place:

did the defendant to con-say youWhat“[Prosecutor:]
thecerning dog?

died,He that hedogtold me the had[Witness:]
it,killed that it would—and

Objection. Approach.[Defense counsel:]

THE COURT: Approach.”
added.) ensued,A(Emphasis immediatelybench conference during

mistrial,which the trial court denied the defendant’s motion for a
trialand after which the court issued the following curative instruc-

tion: the answer of this“[Disregard prior youwitness. And are not
into draw thatany way any inferences whatsoever from answer or

even consider it in inany way as evidence this trial.”

The defendant first trialcontends that the court should have
the torequired State establish these threats without to thereferring

all.petsvictim’s at We It would have adisagree. impossiblebeen as
matter for thepractical State to introduce evidence of the victim’s

fear without also someintroducing evidence of the basis for that fear.
The defendant’s threats were a ofpartmaterial the entire course of
conduct surrounding the commission of the crimes.alleged By incor­

threat,statements about his into aporating past misdeeds criminal
the defendant is not shielded from ofthe use the substance of that

See,inthreat a subsequent prosecution. e.g., Clay­Commonwealth v.
(Pa.176, 1985); State,pool, 441,495 A.2d 179 Oates v. 437 442So. 2d

(Miss. 1983). As the references in these threats to the death of the
truth,victim’s pets were not offered for their but rather for the lim­

ited ofpurpose substantiating the victim’s fear and explaining her
abuse,indelay the the trial courtreporting was well within its dis­

Cochran,cretion to allow their introduction. See State v.generally
670, (1990).672, 756,132 N.H. 569 A.2d 757 We note that the record
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an so limit-requestednot reveal that the defendant instructiondoes
Bruce,v. 132by jury.the of these references the See Stateing use

(1989).1144,465, 470, 1148N.H. 566 A.2d

mere suggestiondefendant also that even thearguesThe
Newby Hamp­that the defendant abused the animals was barred

404(b)404(b). provides:shire Rule of Evidence Rule

crimes,of or acts is not admissiblewrongs,“Evidence other
of in order to show that thepersonto the character aprove

however,It beconformity may,acted in therewith.person
motive,ofproof op-for other such aspurposes,admissible

intent, identity, orplan, knowledge,portunity, preparation,
orabsence of mistake accident.”

evidence, the followingto the admission of suchOrdinarily, prior
(1) that the is relevantthree must be made: evidencedeterminations

(2) that there isdisposition;for a other than character orpurpose
(3)offenses;the andpriorclear that the defendant committedproof

substantially outweighto the defendant does notthat the prejudice
88,Gruber, 83,of evidence. State v. 132 N.H.the value theprobative

(1989); Trainor, 371, 374-75,156, 159 v. 130 N.H. 540562 A.2d State
404(b)(1988). However,1236, 1238-39 of Evidence and itsA.2d Rule

evidence establishingtest are not here becauserequisite applicable
the defend­complythreat that coerced the victim to withverythe

crimes, or acts.”wrongs,ant’s demands is not evidence of “other Cf.
(1989).281, 287, 439,Kulikowski, 564 A.2d 443 Thev. 132 N.H.State

therefore,instance,in is con­admissibilitytest for thisappropriate
403, of rele­in Rule of Evidence which the exclusionpermitstained

substantially outweighed by“if its value isprobativevant evidence
R. theappeal,of unfair N.H. Ev. 403. Ondanger prejudice.”the

discretion,court its thatdefendant must show that the trial abused
is, “clearlyto admit the evidence wasthat the trial court’s decision

case.”to the of the defendant’sprejudiceuntenable or unreasonable
375,Trainor, at 540 A.2d at 1239 omit­(quotationState v. 130 N.H.

ted).
ade-that because the State could haveThe defendant contends

victim’swithout reference to theanyestablished the threatsquately
substantiallyof such a reference wasthe valuepets, slight probative

killed theinference that the defendantby prejudicialtheoutweighed
noted, however, regardingevidencealreadyvictim’s As we havepets.

victim’sto show the basis for thethe victim’s was introducedpets
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what the defendantindelay reportingto herexplainand tendedfear
reference to the victim’svalue of theThe probativehad done to her.

re-Furthermore, the did notdefendanttherefore, was great.pets,
or eliminatedhave reducedthat couldlimitinga instructionquest

pets.killed the victim’sthat the defendantinferenceany prejudicial
v.a see Staterequest,In the absence of suchR. Ev. 105.See N.H.

that the470, 1148,we cannot concludeBruce, at 566 A.2d at132 N.H.
to the prej-or unreasonablethe evidence was untenableadmission of

case.udice of the defendant’s
re-inappropriatethat the victim’sfinally assertsThe defendant

a Asfor mistrial.groundsstand constitutedmark on the witness
irrep-“must constitute anearlier, byremarks made the victimnoted

instructions.” State v.jurythat cannot curedinjustice byarable be
omitted).582, at 136Sammataro, (quotationN.H. at 607 A.2d135

us, not comment on the admis-is not before we doBecause the issue
told that hethat the defendant herof the victim’s statementsibility

however, has tohold, that the defendant faileddog.had killed her We
remark, espe-the victim’sbyshow that he was harmedirreparably

the trialjurythat the followedpresumptionin of ourcially light
Lemire, 555,at A.2d atinstruction. 130 N.H. 543court’s curative

in denyingtrial court thus did not abuse its discretion426-27. The
affirm the de-Accordingly,motion for a mistrial. wethe defendant’s

fendant’s convictions.

Affirmed.
All concurred.
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