
555

Compensation Appeals Board
93-111No.

Appeal of Denise Briand
(New ofHampshire Department Compensation AppealsLabor

Board)

10, 1994June



556

(JohnBrown, and M.of Nashua J. LaRivee KennethKahn &
brief, orally), petitioner.Mr. for theBrown on the and LaRivee

(JulieBranch,Devine, P.A., Boyleof Manchester AnnMillimet &
brief,E. and Mr forGalway orally),and on theGalwayRichard

MacMulkin Chevrolet.

Briand, a deci-JOHNSON, Denise fromappealsJ. The petitioner,
ofDepartment Compensation Ap-LaborHampshiresion of the New

(board) to that medicalfinding she failed herproveBoardpeals
out in the course of her with Mac-employmentcondition arose of and

in remand.part,reverse in vacate andpart,Mulkin Chevrolet. We
at MacMulkin Chevrolet for severalemployedhad beenBriand

28, 1992, she re-Januaryin to whenyears capacities priorvarious
whichinjuriesher neck and back foremployer allegedto herported

herBriand testified thatshe workers’ benefits.compensationseeks
involved theshipper mainlymost as a and receiverpositionrecent

alsoup sixtyto Sheweighing pounds.of andhandling parts packages
drivingtasks and errands such assecretarialoccasionally performed

was cor-description job responsibilitieshome. Her of hercustomers
totestimony. yearsher In the twoby priorroborated supervisor’s

1992, in neck forher back andJanuary experienced tightnessBriand
Lanzara, treated her sevenchiropractor, approximatelywhich Dr. a

Dr. Rah-1991, KhawajaBriand was examined bytimes. In August
man, to lift andanything heavywho advised her notneurologist,a

in 1991.Septembershephysical therapy, beganrecommended which
that28, 1992, Briand to herreported employerOn firstJanuary

a MacMulkin Chev-injury.from work-relatedher condition resulted
for exam-independentBriand to doctorsinsurer sent threerolet’s

Cusson, Richard and Dr. LeonardLevy,Dr. Dr.inations: Donald
related,injurythat Briand’s could be workLevyDr. foundEmond.

it wasthatseparatelyDr. and Dr. Emond determinedbut Cusson
Rahman,to Dr. who in his Novembernot. also continued seeBriand

injuriesthat Briand’s23,1992, allegedstated his “contention”report
inlifting”of the motions and“repetitivewere work related because

Briand’s asdiagnosedDr. Rahman conditionengaged.which she
sprains.tosyndromechronic duepain cervical/lumbosacral

board, Briand to the allegedAt the testifiedhearingthe before
that anof Briand also testifiedprimarynature her duties.repetitive

child,a which had men-auto she while sheexperiencedaccident
Cusson, not enoughDr. Rahman and Dr. was serioustioned to both

hadand that sheproblems,to be source of her neckpresentthe
her em-presentfor toproblems many years priorno necksuffered
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Emond, witness, whoseexpert spe-Dr. theployment. employer’s
is that iscialty surgery, paintestified Briand’s back dueorthopedic

duration,of ten and thatdegenerative yearsto disc disease at least it
“irritated,” by employment.not her Dr.“aggravated,”was but

(wryneck),Emond Briand’s neck condition as torticollisdiagnosed
neck fromexplained pain derivingand her as her backpre-existing

positionwith back often in aproblems, people pain sleepsince that
causes neck strain. Dr. Emond that nodetermined because trauma

involved, neck condition not have caused bywas her could been cer-
sprains.vical

1992,In its 18,decision of December the board unanimously de-
281-A:2, XInied Briand’s claim for underbenefits RSA and XIII

1993), that she(Supp. stating provedid not with “reasonable medical
acertainty” employmentthat her caused toaggravation pre-existing

medical condition. Briand a arguingmoved for that therehearing,
should a ofappliedboard have the evidencepreponderance standard.

The board the motiondenied but amended its decision. The board’s
decision, stated,original bywhich this Dr.opinion“that Rahman

notdoes rise to the level of reasonable medical certainty,” was
read,amended to “that bythis Dr. Rahman does notopinion carry

the claimant’s of inproofburden medicalpresenting competent tes-
timony which substantiates the causal of therelationship claimant’s

atwork MacMulkin Chevrolet medicalto her condition.” (Emphasis
added.) Thus, the board stated Dr. opinionthat Rahman’s did not

time,satisfy Briand’s burden of at theproof, and same the board
rephrased what that burden be.should

On Briand first that theappeal, argues board erred as a mat­
of law in toter a offailing apply preponderance the evidence stand­
In cases,compensationard. workers’ a claimant the“has burden of

by evidence the aproving competent both existence of compensable
accidental and the extent of hisinjury disability.” Rochester v.City of
Smith, 495, 496, 421, (1979).119 N.H. 403 422A.2d The claimant
must prove both medical and legal causation a ofby preponderance
the evidence. New Hampshire SupplySee Co. v. 119Steinberg, N.H.
223, 230, (1979).1163, Thus,400 A.2d 1168 the board’s use in its
original decision of the medical“reasonable standard wascertainty”

iterroneous because is a thanhigher requiredstandard that by law.

Briand that theargues by amendingboard erred its discus­
sion of the of inproofburden its of her fordenial motion rehearing,

not a newby conducting byand not thehearing applying amended
standard. RSA 541:3 provides a mechanism whereby administrative
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andtheir on the evi-may pleadingsdecisionsreconsideragencies
hearing.them a The board acknowl-already before withoutdence

for thatrehearingin the motion theits decision on claimant’sedged
and then determinedpreviously applied,standard had beenwrong

record,tothe the Briandappliedthat when amended standard was
dulyto her burden of consideredproof. Havingfailed meetstill

of medicalto the standardaccording proper competentBriand’s case
as a matterthe not abuse its discretion or err oftestimony, board did

applied.respect prooflaw with to the standard of
of anthe board’s treatment autoThe next issue on concernsappeal

a In itsBriand she was child. initialby whenexperiencedaccident
decision, “If the fact that the claimantacceptthe stated: weboard

aas a of an auto accident as youngneck resultproblemshad some
a and inter-child, have to that there is separatethen we would find
ofof in the course whichemploymentincident out andvening arising

that thedisabling.” arguesthis to become Briandcaused condition
a from theby condition fol-extrapolating pre-existingerredboard

27,1991, Dr. to Dr. Dou-a letter from RahmanAugustdatedlowing:
(Briand’s mentioning Briand’sJoseph original physician),glas

she feelinga car and that sore-beganaccount of childhood accident
then; and ther-concerning physicalin her neck a notationness since

1991,19,on thatHospital Septemberin a St. recordJoseph’sapy
— of Briand contendslong history problems.”“Cervicalsays: spine

documents, aredecision, these which re-the based onthat board’s
histories,” that her conditionimpliesto as separateferred “two

bythat the erred failingfrom that accident. She boardarguesstems
uncontradicted account thatreasons for not hergive acceptingto

on her condi-years ago bearing presentaccident of has nothirtythis
18, 20, 754,Lambrou, A.2d 755136 N.H. 609Appealtion. See of

Compensation(1992); Larson, The3 A. Law of Workmen’s
(1993).§ 80.23

fact, and decisionfindingshave that the board’s ofWe held
iffindings, supportedwill not be disturbedmade to thosepursuant

Lambrou, 136 N.H.in the record. Appealevidenceby competent of
that of20, findingsA.2d RSA 541:13 states “all theat 609 at 755.

it shallfact before beupon questions properlycommission all of
(1974).541:13lawful and reasonable.” RSAprimato be faciedeemed

that thereby a wasmay only showingbe overcomepresumptionThis
it Appealthe conclude as did.from which board couldno evidence of

(1981).119,787, 791, 121Co., 121 435 A.2dState Elec. N.H.Granite
uponthat there was evidencereview of record indicatesOur the

findings.itsthe makeproperlywhich board could
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next the in forargues denyingBriand that board erred benefits
neck onaggravationthe of her condition the basis thatpre-existing

no her In thatjob. agree. accepting“incident” occurred on We as fact
the auto was cause of neck problems,childhood accident the Briand’s
the that would a interven-board stated it have to find and“separate

that the toing disablingincident” caused condition be before award-
Theing dealingthe claimant relevant statute withcompensation.

orinjury compensable personal injurywhether an is defines injury
as ininjury arising“accidental or death out of and the course of

or any occupational disease or deathemployment, resulting arising
281-A-.2,out of in the of XIemployment...”and course RSA (Supp.

1993). In order to receive an mustcompensation, injured employee
the deathprove injury causallythat or was both accidental and re-

226,lated to 119employment.his N.H. at 400 A.2d atSteinberg,
1165.

First we theconsider accidental “Anrequirement. acciden­
tal ofinjury meaningwithin the worker’s needcompensation law not
be ortraumatic dramatic. The ofaggravation a pre-existing physical

ifcondition compensable byis occasioned injury.”accidental Walter
314, 317,v. 154, 157 (1952);97 N.H. 87Hagianis, A.2d see 281-­RSA

A:2, XI (defining “injury”); Wynott,Town Hudson v. 128 N.H.cf. of
(1986)478, 482, 974,522 A.2d 976 (employer responsible for first

work-related for ifinjury progressionnot accountable of injury sec­
occurs).ond, Aindependent incident disability may arise from rou­

activities,tine as in casethis where Briand complained of activities
condition,jobon the that herled to and still ifcompensablebe it

in 226,results an effect. See 119unexpected Steinberg, N.H. at 400
A.2d at A disability1165-66. may develop gradually, but an acute

onmanifestation aoccurring particular day which is so intolerable
that it prevents the claimant from working is considered an acciden­
tal injury purposes compensation.for of v.Kacavisti Elec­Sprague

266,Co., 269-70, 183, (1959).tric 102 N.H. 155 A.2d 185 This
isdescription consistent with Dr. Emond’s testimony that a sudden

onset of Briand’s pre-existing condition inoccurred and De­August
cember 1991of of her physical Thus,because exertion on job.the
Briand met XI,has the accidental requirement 281-A:2,of RSA and
we reverse the to thefindingboard’s contrary.

Briand must also that theprove employment caused or contrib-
uted to disability.her Cheshire Toyota/Volvo, O’Sullivan,See Inc. v.

698, 701, (1987).129 714,N.H. 531 A.2d 715 In this therespect,
causation, i.e.,claimant must show legalboth that her work-injury is

connected, causation, i.e.,and medical that her actu-disability was
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Byv.event. Tzimasbycaused the work-relatedally Coiffures
(1992).500, 1082, In its deci-498, 606 A.2d 1083Michael, 135 N.H.

causa-however, legalas tosion, the made no determinationboard
of fortion, satisfy proofBriand did not the burdenfound thatbut

remand, amay choose to reach deci-medical causation. the boardOn
thewell, analysis solelyconcernsas ourlegalsion as to causation but

medical causation.board’s determination of
the propositionDr. fortestimonyThe relied on Emond’sboard

theonly bydisc “was irritateddegenerativethat Briand’s disease
added), inat its(emphasisshe MacMulkin”type performedof work

tonothingthat at Chevrolet diddetermination “the work MacMulkin
disc dis-degenerativeto the of the claimant’sprogressioncontribute

Thus, medical causation was proven.the found that noease.” board

tothat there no contributionThe board’s determination was
is the record. havedisorder Weunderlying supported byBriand’s

of disablingthe mere activationnot determined whetherpreviously
the con­worsening underlyingan ofsymptoms accompanyingabsent

ju­somerecognizeWhile we that othermaydition be compensable.
notthat mere issymptomologyrisdictions have determined

rule for where work-­the better allowscompensable, compensation
thelegal “lighting up”activities are the medical and cause ofrelated
the of theregardlessof of causedisabling symptoms,or activation

329,Co.,444Mach. A.2dBryantdisorder. See v. Mastersunderlying
(Me. 1982); Mandex, Ari­Inc. v. Industrial Com’n334 see also of

(1986).zona, 570, 921, In where567, Bryant,Ariz. 729 P.2d 924151
afall his stool at work with pre-exist­the claimant’s from combined

tospine painarthritic condition of the cervical sufficienting produce
causation, Supremeof medical the Judicialrequirementsfor the

workresultingthat the of fromsymptomsCourt of Maine held onset
334,at theregardless444 A.2d ofcompensable, Bryant,isactivity

hand,In atat 342. the case therenature of the id.specific symptoms,
that neck and backexperiencedis the of Briand she severetestimony

Rahman thatas of Dr. Briand sufferedpain, diagnosisas well the
remand, must interpretOn thepain syndrome.from chronic board

todetermining, pursuantthe oftestimonyDr. Emond’s with purpose
involvingin casesour of medical and causationlegaltraditional tests

701, atconditions, O’Sullivan, 129 at A.2dsee N.H. 531pre-existing
715, disablingexertion activatedwhether Briand’s work-related

findingthe board’sof a condition. We vacatesymptoms pre-existing
of correct stand­legalon and for theapplicationcausation remand

ard.
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the accidentalinterpretedhold that since the improperlyWe board
injury may accuratelyfor a and not haverequirement compensable

inevaluated Dr. Emond’s for use the of thetestimony application
causation, infor medical must reversed part,standard its decision be

remand,in thepart,vacated and remanded. board shouldUpon
orgrant denymake of fact its decision tospecific findings supporting

Lambrou, 21, atbenefits. See 136 N.H. at 609 A.2d 756.Appeal of
Reversed in vacatedpart;

and remanded.part;

All concurred.
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