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the accidentalinterpretedhold that since the improperlyWe board
injury may accuratelyfor a and not haverequirement compensable

inevaluated Dr. Emond’s for use the of thetestimony application
causation, infor medical must reversed part,standard its decision be

remand,in thepart,vacated and remanded. board shouldUpon
orgrant denymake of fact its decision tospecific findings supporting

Lambrou, 21, atbenefits. See 136 N.H. at 609 A.2d 756.Appeal of
Reversed in vacatedpart;

and remanded.part;

All concurred.
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(DanielHall, Shillaber, C.,P. of J.Whitburn & RochesterCooper,
orally), plaintiffs.Harkinson on the brief and for the

(.DanielSheehan, Green, P.A.,Bass of Manchester J.Phinney, &
on for the defendants.Lynch orally),the brief and

J.)(Dickson,Brock, resolved a disputeC.J. The CourtSuperior
location andabout boundaries and theamong neighbors property

Ossipeeuse of a deeded for access to the shore of Lake.right-of-way
results, defendants,Dissatisfied with the Steven and Eleanorthe

Prudhomme, followingthe trial court’s decision on theappeal
(1) orgrounds: erroneously parolthe trial court relied on evidence
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the doctrine of adverse rather than on the terms of thepossession
(2)deeds to resolve the the court’s that theboundary dispute; finding

defendants’ encroached on the and thegarage plaintiffs’ property
(3)erroneous;award of as nominal were the courtdamages$1000

erroneously right-of-waydetermined the intended use of the based
(4)evidence;on the award of for lost rental incomeparol damages

(5)erroneous;was the award of costs for thelegally plaintiffs’ expert
(6)erroneous;legallywitness was excessive and and the award of

to error. affirm inattorney’s plaintiffs part,fees the was We reverse
in and remand.part,

inThe all own lots with summer close toparties cottages proximity
each other Lake. Their lots are shown on aalong Ossipee map, ap-

one,to this decision as that several ofpended appendix designates
the lots There is a common called thealphabetically. right-of-way,

Road, that crosses the lakefront lots toCamp approximately parallel
defendants, Prudhomme,the shoreline. The Steven and Eleanor own

lot, C,Bmapa lakefront on the as lots and with theirdesignated
constructed and Plaintiffs andnewly garage. Joycehouse Michael

D,a lakefront lot with a lot andFlanagan cottage, designatedown as
lot,lot, directlyanother the back located behind the Prudhommes’

Rizzutoproperty. prop-Plaintiffs Rocco and Kathleen Marciano own
a is theerty cottage, directly Flanagans’with which located behind
lot; a aseparately strip drivewaylakefront deeded for from the

lot;Road to their and a deeded fromCamp right-of-way extending
their of lot todriveway across the northern side the Prudhommes’
the lake.

No arose about the or the use of thedispute right-of-boundaries
away path throughto the lake series of owners and forproperty

many until the Prudhommes their lot in 1987. Theyears bought
had survey propertyPrudhommes a done of their and the surround-

ining by survey,area 1987. on boundaries indicated their theRelying
Prudhommes decided that their northern with theboundary

lot,lakefront and the toFlanagans’ right-of-wayRizzuto-Marciano
lake,the were further north than the used as thepath right-of-way

boundary by Flanagans.and the claimed the The Prudhommes built
a stockade fence across the and to build a new house andpath began
a the that the Prudhommes’garage. Flanagans protestedWhen
land-clearing encroached onto their the Prudhommes re-property,

result,theythat could take them to court. As a thesponded plain-
tiffs, Rizzuto, a for aFlanagans, petitionthe Marciano and filed

land,injunction, to title to thepermanent quiet compensa-and for
tory mapThe also hired a to the dis-damages. plaintiffs surveyor
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thearea, boundarywhich includesdisputedTheputed properties.
lots, de-hereinafterand the Prudhommes’the Flanagans’between

the Rizzuto-Marcianoboundary,” andas their “east-westscribed
with lines betweendiagonalthe areais asdesignatedright-of-way,

notone. haveD on The defendantsappendixandthe lots marked C
driveway.of the Rizzuto-Marcianothe court’s locationtrialappealed
taken ofin trial and a view wasnonjurymatter heard aThe was

andthe Prudhommes’Flanagans’found thatThe courtproperty.the
thean oral betweenby agreementhad been setboundaryeast-west

feet of thethirty-sixat a line northtitleparties’ predecessors in.
thecottage. Alternatively,predecessors’of the Prudhommes’porch

adverseboundary byhad been establishedfound that the samecourt
determined, however, agreedthat the bound-The courtpossession.

defendants,”on the decideda harsh result andwouldary “impose
location, observations made dur-byequitable supportedthat a more

Therefore, east-view, the court decreed thethe was warranted.ing
survey.the The relevantboundary plaintiffs’to be as drawn onwest

two,appendixto this decision asappendedof the issurveyportion
linethe trial court is the drawn be-the decreedboundary byand

court the location ofand three. The also decreedpointstween two
the to toright-of-wayand the beachdrivewaythe Rizzuto-Marciano

location shownalsoupon plaintiffs’ compromise agreedbe based the
of driveway right-The decreed location the and theappendixon two.

one,bytheis shown two as area boundedof-way appendix pointson
trial uses oftwo, explained permissiblethree and The court thefour.

fence;remove their or-ordered the defendants toright-of-way;the
attorney’sto the fees and ex-pay plaintiffs’dered the defendants

fees; Rizzutosurveying awarded Marciano andpenses including
$15,400 for of rental while the defend-as loss incomecompensation

fence;their and theblocked the with awardedright-of-wayants
$1,000 for the encroachment of thedamages”as “nominalFlanagans

the lot.Flanagans’onto backgaragedefendants’

Prudhomme-Flanagan BoundaryI. Resolution the East-Westof
To the must show that theprevail appeal,on defendants

disputed unsup­court’s of the boundaries wastrial determination
as matter ofthe or was erroneous a law.MacNeilported by evidence

(1990).Brownell, 184, 187, 1375, 1377 inter­574 A.2d Thev. 133 N.H.
is ultimatelyof in to resolvedquiet disputedeeds a title bepretation

574, 207,570,v. 130 N.H. 547 A.2dLoranger,this court. Sewardby
(1988). baseddisputed par­Our determination of deeds is on the210

construingfrom the of the deedgleaned languageties’ intentions
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from as nearly as the the at ofpossible position partiesof the time
the conveyance lightand in of surrounding circumstances. Robbins

(1978).v. Lake 534, 536, 940,118 N.H.Ossipee Village, 389 A.2d 942

The defendants thatargue the trial court’s order and de­
cree of the isboundaries flawed because it is based upon evidence

when,extrinsic to the theydeeds at least one relevant isargue, deed
unambiguous. Extrinsic evidence of the theparties’ intentions and

surrounding maycircumstances the beconveyance clarifyused to
the ofterms an deed.ambiguous Corp.Discount Market v.Quality

Bd., 734, 740,Laconia 132 N.H.Planning 271,571 A.2d 274-75
(1990); Barnstead,Locke Lake Assoc. v.Colony Town 126 N.H.of

(1985).136, 139, 120, 122489 AA.2d deed is patently ambiguous
when the in the deed does notlanguage provide sufficient informa­
tion to describe the without ex­adequately conveyance reference to

Lake, 139, 122;trinsic evidence. Locke 126 N.H. at 489 A.2d at
(1984).Butler, 184, 188, 480 76,Ouellette v. 125 N.H. A.2d 79 A latent

ambiguity clear,the inlanguageexists when the deed is con­but the
veyance can be toapplied subjectsdescribed two different or ren­is
dered unclear reference toby MacKayanother document. v.
Breault, 135, 139, (1981);121 N.H. 427 1099, 1101A.2d see In realso

(1980).237, 242, 581,Estate 120 N.H.Sayewich, A.2d413 584of
In case,this Flanagans’the Prudhommes’ and the are thedeeds

beginning points for the theirlocating boundaryeast-west between
lakefront The their Mil-properties. Flanagans frombought property

mother,dred Kelley, Joyce Flanagan’s in 1976. Their deed describes
a lot with at atboundaries the lake shore the ofbeginning land John

(lot one);EColby on running westerlythen to the “Lattiappendix
Farm, so-called”; at aturning angle thirtythen andright continuing
feet southerly; turning easterlyat a and toagain right angle running

lake;the shore of then northerlythe theturning thirty feet along
shore to point.the The con-beginning propertyPrudhommes’ was

(lotinveyed two from Btracts the Plumers. Tract one on appendix
one) is in the deed as a parcel fiftydescribed with feet of shore fron-

feet,tage and a depth of 130 and named the southern abutter as the
(lot one).land of AS. O. Huckins on Theappendix deed description

theof boundaries of tract two at a on the thebegins point shore of
lake ofthirty formerlyfeet south the “land of John theColby”;

Farm,boundary so-called”;then runs west to the “Latti turnsthen
right angles thirtyat and runs feet on western “landthe border to

[sic]”;offormerly Reith then turns at aDorothy again right angle
shore;and runs east the former Rieth to thenthe andalong property

runs north thirty alongfeet the shore to the beginning point.
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land, which laterColbythat theat trial establishedThe evidence
as E on appendixlotand isKelleys’ designatedpropertythebecame

in themonumentexisting graniteto anone, bycan fixed referencebe
located, thepointthat isof Onceproperty.corner thenorthwest

two, each described withand Prudhommes’ tractlot theFlanagans’
land, can beColbythereferencinglake andthirty frontagefeet of

Also, tractlots. the Prudhommes’lakefrontcontiguoussituated as
formerlyland of O.the S.one, frontage abuttingfeet of andfiftywith

on theHuckins, groundare plottedWhen those lotscan be located.
however,calls, fifty-an unexpectedtheirbydescribed distanceas

prop-the tracts of the Prudhommes’between twogapfoot appears
tractresult, boundary of the Prudhommes’As a the southernerty.

offormerly Dorothylandabuttingis in its deed asthat describedtwo
one,than tractabuttingthe ratheractually gap,Rieth would abut

of Rieth.formerlywas the landwhich
title thechains of reveal sourceThe and Flanagans’Prudhommes’

the lake-Flanagans’The tract two andthe Prudhommes’problem.of
byin a tract owned Doro-singlelot 1954 fromfront were subdivided

size,of ontime, lots the sameconveyedRieth. At that Rieth twothy
Kelleys,and to the who wereone to the Plumers oneday,the same

in title. Each lotpredecessorsthe Flanagans’the Prudhommes’ and
a ofthirty portionin its as feet wide andbeingwas described deed

Rieth Robinson in 1936.conveyed byto Walterpropertythe
160all of described asoriginally property,Robinson had owned the

lake, the Prud-becamealongfeet wide the that subsequently
1929,In atracts the lot. Robinson soldFlanagans’hommes’ two and

wide, Rieth,to she to thelot, conveyedfeet whichsingle fifty
1954, the Plumers sold to the Prud-Plumers in June and which

1936, aconveyedin as one. In secondhommes 1987 tract Robinson
being only sixtyto that deed asof Rieth the describedpiece property

abutters, however, therequiredwide. The named thatfeet deed
theRieth’s first lot on the south toto extend 110 feet fromproperty

conveyancesof ofColbyof John on the north. No record otherland
Therefore, inRobinson was found. the soldproperty by propertythe

wide, byto feet as describedby1936 Robinson Rieth was either 110
calls, wide, call.byor feet as described the distancesixtythe abutter

was, fact, wide,If in and theconveyance only sixtythe feet abutter
lot, wide,erroneous,were then there was another feet be-fiftycalls

never theconveyed.tween Rieth’s two that Robinson Onproperties
erroneous, thehand, sixtyif the call of feet was andother distance

correct, Rieth a lotactuallyabutter calls were then Robinson sold
wide,feet rather feet and the “extra” feetsixty fifty110 wide than
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are resolved. The conflict between the distance and callsabutter be-
thegan Rieth,in deed for the fromconveyance Robinson to and was

in the forrepeated subsequent conveyancesdeeds the from Rieth to
the Plumers the thenKelleys,and and to the Prudhommes and the

bothFlanagans. Because the Prudhommes’ tract andtwo lot the
lotFlanagans’ were subdivided from the propertyRieth with uncer-

width,tain both the Prudhommes’ and the containFlanagans’ deeds
latent toambiguities as what wasproperty conveyedintended to be

their in title fromthrough predecessors Rieth.
Wilson, 751,Our decision in v. 124 N.H.Sorenson 476 A.2d 244

(1984), result,does not asuggest urgeddifferent as the defend-by
In Sorenson,ants. the plaintiffs petitioned quietto title to two par-

cels of land that also claimed bywere the defendant based on the
of atparties’ interpretations separate 754-55,their chains of title. Id.

at476 A.2d 246. stated thatWe the rule deed which“[a] describes the
land to be conveyed precisely and without canambiguity only be
construed as conveying the land described and nothing more or

755,less.” Id. at 476 A.2d at 246. We found that the descriptions of
inproperty the deeds in the chainoriginal defendant’s of title were

consistent with inpropertythe described his deeds and thatpresent
Therefore,neither included the disputed the suffi-property. deeds

theciently expressed parties’ intent as to the property conveyed de-
otherspite conveyances to the defendant’s pred-intermediate

inecessors title. weConsequently,Id. reversed the trial court’s de-
termination that the defendant held title to the two disputed parcels,
and remanded case for a trialthe new to determine plaintiffs’the

torights the as allproperty against other interested Id.parties. at
758, 476 A.2d at 247.

The inparties Sorenson todisputed title the properties, but
did not raise a as to the actualquestion location of the properties.
Further, title could readilybe determined from the face theof deeds
in case, however,the of Inparties’ chains title. this although the de­

clear,of the tracts inscriptions appearthe deeds to be propertythe
described,cannot be located the ground, exactlyon as due to the

inconsistencies thebetween abutter calls and the distances. There­
fore, the trial court considered extrinsic toproperly evidence resolve
the the inambiguity partiesas to intent of the themaking convey­
ances.

The Prudhommes also that theargue trial court al-improperly
hearsaylowed in the testimony Kelley concerningof Mildred Clifton

Plumer’s statements about property boundary.his The trial court
ruled that Kelley’s testimony hearsaywas admissible under the ex-
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declarant.byinterest an unavailableagainstfor admissionsception
804(b)(3). defendants, brief,inBecause the their men­N.H. R. Ev.

intestimony only passingto theobjection May depositiontion their
were we will nothearsay,and without which statementsspecifying

v. 135 N.H.separately. Hermsdorf,address that See Statetestimony
(1992).A.2d 1045,360, 365-66, 605 1048

ruling admissibilitynot the trial court’s on the ofWe will disturb
hearsayan to the rule unless we find the deci-exceptionevidence as

Killam, 155,erroneous. State v. 137 N.H.clearlysion to have been
(1993).160, 401, the Prudhommes do not dis-Although626 A.2d 404

trial,at thattestify they arguethat Plumer was unavailable topute
court’s was erro-ruling allowing Kelley’s testimony legallythe trial

thatplaintiffs theyneous because the failed to show were unable to
obtain Plumer’s other reasonable means. See N.H. R.testimony by

804(a)(5). 804(a)(4),on Ruleplaintiffs relyEv. The which states that
“unavailability beingas a witness” includes “unable to be orpresent

oftestify hearingto at the because death or then orexisting physical
804(a)or ininfirmity.” providesmental illness Rule five situations

which a declarant found to tomay testifybe be unavailable at trial.
N.H. R. Ev. 804 notes. The five situations arereporter’s joined by
“or” that each is an alternative circumstance forindicating showing

Therefore,unavailability. obligation attempt procurethe to to an un-
im-testimony byavailable witness’s attendance or reasonable means

804(a)(5)posed by Rule does not to the situation ofapply
804(a)(4).inunavailability described Rule

attorney objectedWhen the Prudhommes’ to the anticipated
testimony hearsay, plaintiffs’ attorney explainedas the that Plumer
was unavailable he in inhospitalbecause was the There wasGeorgia.
no record,further discussion of Plumer’s Based onavailability. the

saywe cannot that the trial court erred inclearly thatfinding
Plumer was unavailable.

The Prudhommes next contend that the hearsay exception pro-
804(b)(3)vided in Rule does not to Plumer’sapply statements about

his because Plumer’sboundary statements were not sufficiently
804(b)(3)against his interest to be Ruletrustworthy. objec-uses an

tive test for whetherdetermining againststatements are the declar-
interest,ant’s trialalthough the court is not precluded from

considering subjectiveevidence of the declarant’s state of mind.
Kiewert, 338, 343-44,v. 1031,State 135 N.H. 605 A.2d 1034-35

(1992). A statement is sufficiently against the declarant’s interest to
be and an iftrustworthy exception hearsayto “‘the interest injured
or the burden imposed by the facts stated should be one so palpable
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in the declar-naturally presentthat it have beenand wouldpositive
804(b)(3) notes Rau v.reporter’s (quotingant’s mind.’” N.H. R. Ev.

(1952) (brackets omitted)).494, 921,Stores, 490, 92 A.2d 92397 N.H.
of Evidence adopted,Rules wereLong Hampshirebefore the New

made who were unavailableby personsstatements about boundaries
and as aas declarations interestrecognized againstat trial were

Willard, 253,v. 89 N.H.Seehearsay exception.separate Tuftonboro
(1938).404,257-58, A. 407197

in con­boundary, particularlyPlumer’s interest his property
the close of the cot­proximitythe small size of his lot andsidering

area, interest that he“palpable positive”in the was a andtages
in mind when he made statements aboutnaturallywould have had

Plumer’s statementsboundary neighbor. Consequently,the to his
in his prop­his interestboundary sufficiently againstabout his were

804(b)(3).Rulehearsayto and a undererty trustworthy exceptionbe
Plumer’sKelley’s testimonytrial court’s aboutruling allowingThe

mutual was notboundarystatements the location of theirconcerning
erroneous.clearly

clearlytrial court that the evidence andagreeWe with the
boundarythat an east-west must be decreed be­convincingly shows

the Prudhommes’ lots to reflectproperlytween the andFlanagans’
to the See Chabot v.original conveyance.the intentions of the parties

791, (1948);Shiner, 252, 255, 61 A.2d 793 Searles v. Church­95 N.H.
(1898).ill, 530, A. In boundaries establishedgeneral,69 N.H. 43 184

over distance calls. In re Estateby precedenceabutter calls take of
584; Curtis,243,at A.2d at v.Cunningham120 N.H. 413Sayewich,

(1876). in157, Further, or deedsuncertainty ambiguity57 N.H. 159
in favor of the and thegrantee against grantor.must be resolved

Co., 30, 34, 783,108 N.H. 226 A.2dCorporationKennett v. Pondwood
(1967). result, 1936,to inbyAs a the tract sold Robinson Rieth786

wide,in should havebeing sixtywhich is described the deed as feet
byto cover the distance describedbeen described as 110 feet wide

in the deed.the abutter calls
The evidence the conclusion that Robinson intended tosupports

the sur-by parties’the entire lot to Rieth. Research doneconvey
Robinson,byadditional feetveyors conveyance fiftyfound no of the

conveyto all 110 feet to Rieth ratherthat he intendedsuggesting
in the deed. There was no evidenceonly sixtythan the feet described

understood that the consisted of twopropertythat Rieth or Plumer
testified thatStephentracts another lot. Prudhommeseparated by

100 feet of lake and hefrontage,Plumer told him that his lot had
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not two lotsbought piece,he was onepropertythat theunderstood
theto him.conveyed Consequently,a lot that was notbyseparated

in 1954 from to thethat the two deeds Riethtrial court found
the entire lot that she had ac-Kelleys conveyedand to thePlumers

of the twoin 1936. The intended eachpartiesfrom Robinsonquired
half ofKelleysto Plumers and the to containlots sold Rieth theby

Therefore, haveeach of the two lots shouldthe subdivided.property
thirtyfeet wide rather than feetbeing fifty-fivedescribed asbeen

wide.
lotsboughtPlumers and the each one of the twoKelleysWhen the

mutualRieth, Kelleysto the that theirexplainedfrom Plumer
feet his northern bound-thirty beyond originalwould beboundary

thatfrom The trial court foundthirty-six porch.or feet his sideary
boundaryon the as de-Kelleys agreedthe Plumers and the had

Plumer, theboundarybut ordered the east-west betweenbyscribed
aalong compro-and the Prudhommes’ lots to be locatedFlanagans’

line, on the the whichboundary proposed by plaintiffs,mise based
while the Prudhommes’agreed boundary avoidingwas close to the

house.
the andboundary Flanagans’for the east-west betweenExcept

trial court theproperties, generally adoptedthe Prudhommes’ the
by Surveyon the made the Great East Landsurvey mapboundaries

concur with the trial court that theCompany. survey accuratelyWe
boundaries,the but we with themaps disagree boundaryeast-west

byas decreed the trial court. The evidence at trial demon-presented
strates, found,and the trial court that the in the deeds asambiguity

Rieth,to the width of the tract from Robinson to subse-conveyed
quently subdivided between the Plumers and the and thenKelleys,

to the theconveyed Prudhommes and caused a misun-Flanagans,
as to the width of the lots. The result thatderstanding resulting was

Kelleys mistakenly theythe Plumers and the that eachthought
wide, wide,lot ratheronly thirty fifty-fiveowned a feet than feet and

a boundary thirty beyondto feet the Plumers’ bound-agreed original
the was on mu-ary. Consequently, agreed boundary based the same

tual mistake of fact about the width of the property that has been
in descriptionsthe erroneous deed of the Prudhommes’perpetrated

the lots.Flanagans’and

trial court alternativelyThe relied on the doctrine of adverse
to the location of the Topossession support boundary. prove adverse
the claimants show that orpossession, theymust their predecessors

adverse, continuous,“twenty yearshave achieved of uninterrupted
use of the land claimed so as to notice to the owner that angive
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McIsaac, 675,v. 131 N.H.adverse claim is made.” Kellisonbeing
(1989).678, 834, a thattrespass559 A.2d 836 Adverse use constitutes

compensatory damagesthe owner can or obtainlegal prevent
960,Place, 808, 815,122 451action. Zivic v. N.H. A.2dthrough legal

(1982).963

firstKelleys proper­When the Plumers and the owned their
ties, the area between what is now the Prudhommes’ and the

was wooded and wet due to seasonal runoff.Flanagans’ properties
children,by KelleyThe wet area was used the children and other

tenants,Plumers’ whoincluding occasionally playedchildren of the
in the area. The minimal use of the area children was neitherby
exclusive of the Plumers nor was it adverse to their interests.

has not since the their lot inTwenty years elapsed Flanagans bought
1976 and to fill the wet area between the There­began properties.
fore, trial pos­we find no for the court’s reliance on adversesupport

of boundarysession to establish the location the between the
Prudhommes’ and the Flanagans’ properties.

that theboundaryWe conclude the east-west between
as onFlanagans’ properties surveyand the Prudhommes’ shown the

Land is theby Survey Company boundary origi­made Great East
intended the when the lots were subdivided fromnally by parties

Rieth’s but for their mutual mistake about the width of theproperty,
into the two lots. The east-west be­property boundarysubdivided

tween the and the Prudhommes’ is shown onFlanagans’ properties
two as the line between five and six. Theappendix points Flanagans’

tract fifty-fivelakefront lot and the Prudhommes’ two should each be
Therefore,feet wide as the the Prudhommes’ andby survey.shown

to reformed to correct the as to theFlanagans’ deeds are be mistake
width of and the of the the lots.boundarythe lots location between

contested,Because the have not on the location of theparties appeal,
driveway drivewayRizzuto-Marciano or the boundaries of the strip,

we do not address that or its boundaries.property

II. WayLocation and Use the to the LakeRight ofof
byThe owned Marciano and Rizzuto has access to theproperty

the firstonly by pro-lake a deeded Access to lake wasright-of-way.
Plumers,by byvided a that created the the Prudhommes’path was

title,in and the Rizzuto’s and Marciano’spredecessors Mays, prede-
title, 1962,in in a aby pathway throughcessors withfilling gravel

towet area across the Plumers’ The accessproperty. path provided
RizzutoMays, bythe lake for the who then owned the lot now owned
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ofby permissionto the lake continuedof the pathand Marciano. Use
in After1972.Mays propertythe sold theireven afterthe Plumers

in the deeddiscoveredan error wasthe Mays’ property,the sale of
Plumers1979, and thedeed, Maysin from theathat secondrequired

time, aincluded, the firstforowners, and the 1979 deedthe newto
1979, ofAfter the ownersto the lake.right-of-waydeededseparately

1984, contin-inpurchasedand Rizzutowhich Marcianothe property,
until 1988 whenthe deeded right-of-waythe same aspathued to use

fence, andstockadethe Prudhommes’bythe was obstructedpath
their new house.by ofsubsequently, part

aultimately ques-isa deeded right-of-wayThe ofinterpretation
of thethe intentiondeterminingto decide byof law for this courttion

in circumstances.surroundingof the deed oflightat the timeparties
1238, 12415,1,N.H. 622 A.2dWolfeboro,v. Town 137Dumont of

765,Baldi, 760, 519(1993); v. 128 N.H.Thurston Inc.Enterprises,
(1986). and unam-297, If the of the deed is clearlanguage301A.2d

itselfmeaning from the deedwe will the intendedbiguous, interpret
Co.,N.E. 133Lussier v. Powerresort to extrinsic evidence.without

(1990).753, 756-57, 179, Marciano and584 A.2d 181 WhenN.H.
the right-their deed describedproperty,Rizzuto theirpurchased

(11) from TRACT 3extendingfeet wideof-way beingas “eleven
shore,described, to the lake saidKelleynext the line of landherein

toconveyedof the landway crossing northerly portionof theright
Rieth. . . .” In terms of theby Dorothy present prop-said Plumers

owners, that the is to be locatedright-of-waythe deed stateserty
boundary.and haveFlanagans’the Prudhommes’ east-west Wealong

theto be in a different location thanboundarydetermined their
created andowners when the wasoriginal pathunderstoodproperty

theConsequently,in the deed.right-of-waywhen the was described
that the Prud-the to the lake andright-of-waythat was used aspath

andtheir fence is not next to the Prudhommes’hommes blocked with
Further,it.as we have determinedboundaryeast-westFlanagans’

be, toif it were located nextthe area where the wouldright-of-way
brush,it, treesbythe as we have determined is obstructedboundary

and a culvert.drainage

orright-of-way impaireda deeded is obstructedWhen
estate, of theof the servient the ownerthe conduct of the ownerby

from in orderright-of-wayestate deviate the deededmaydominant
is notproposedthe as as the deviationpreserve right granted longto

Dumont, 5-8,137 atto the servient estate. N.H.unduly burdensome
a compromise right-­at 1241-42. The plaintiffs proposed622 A.2d

boundarywith a between the Prudhommeof-way, along compromise
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and Flanagan which the trialproperties, court substantially adopted.
The court noted that its decision was bywarranted its view of the
property. Under these circumstances and duegiving deference to the
trial court’s factual findings, particularly based on its view of the
property, Gurrieri,see v. 122Delaney 819, 822,N.H. 394,451 A.2d

(1982),396 we conclude that the right-of-way should be located based
on the plaintiffs’ proposed compromise route as byordered the trial
court. The location of the right-of-way, as found trialby the court is
amply thesupported by evidence atpresented trial.

Having affirmed the location of the right-of-way, we now re­
view the of use asscope bydecreed the trial court and onchallenged
appeal by the Prudhommes. The applicable deed agrants right-of-­

to Marcianoway and Rizzuto to thecross Prudhommes’ toproperty
the lake shore without restrictions. An unrestricted right-of-way is
subject to a determination of Dumont,reasonable use. 137 N.H. at
5-6, 1242; Wein,622 337, 339,A.2d v.Sakansky 1,86 N.H. A. 2169
(1933). the of aWhen uses deeded right-of-way are not orspecified

deed,inrestricted the uses to which easements may“[t]he be areput
of fact toquestions be arrived at allby considering of the surround­

circumstances,ing location,including the uses of both parties’ prop­
erties the advantageand of one owner’s use and the todisadvantage
the other owner caused thatby use.” Downing House v.Realty

(citations92, 96, 862, (1985)Hampe, 127 N.H. 497 A.2d 865 and quo­
omitted); 821,tations see 122Delaney, N.H. at 451 atA.2d 396. The

trial court may consider extrinsic evidence when asked to determine
the extent Knowles,and reasonable use of a right-of-way. v.Burcky

244, (1980).248, 585,120 N.H. 413 A.2d 588

Based on evidence of thepast practice by parties and their
title,inpredecessors the trial court decided that the of usescope

included a dock amaintaining and boat in the lake at themooring end
of right-of-way.the The evidence thatestablished other owners of
the property by right-of-way,served the now owned by Marciano and
Rizzuto, had maintained a seasonal dock and moored a boat at the

of the Toright-of-way. prevail,end the Prudhommes must thatshow
the allowed uses of the theright-of-way by owners of the dominant

unreasonablyestate interfere with the Prudhommes’ in­possessory
interest the servient estate. That have not notthey done. We will

court,overturn the factual of trialfindings the whenparticularly
aided a view of the inby property question, when arethey supported

822,the 122by Delaney,evidence. N.H. at 451 A.2d at 396. Accord­
trialingly, the court’s determination of the of use of thescope right-­

is affirmed.of-way
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IncomeLoss RentalIII. AwardedDamages for of
dam-compensatoryand RizzutoMarcianotrial court awardedThe
theirincome from$15,400 of rentalfor the lossin the amount ofages

theappeal,1992. Onthroughof 1989for the rental seasonscottage
Mar-erroneous becausethat the award wascontendPrudhommes

thebecauseanddamagesto theirmitigateand Rizzuto failedciano
Marciano’s andthe benefit ofbydecreasedshould have beenaward

counter, that be-arguingRizzutoMarciano andRizzuto’s own use.
of their inter-disregardacted with recklesscause the Prudhommes
to recover forbeach, entitledtheyof to the wereright wayin theests

to theirmitigatethey attemptedwhether or notlost rental income
under theFurther, notthey mitigation possiblewasargue,damages.

circumstances.
for harmrule, damagesrecovermay notgeneral plaintiffsAs a

or expendi-effortsavoided reasonablethroughthat could have been
(1986);341,231, 243-44, A.2d 349Cote,v. 128 N.H. 513tures. Smith

441, 448,Co., 117 N.H. 374and Gravelv. Caledonia SandEmery
(1977). allowed when the929, partyAn beexception mayA.2d 934

for thedisregardor with recklessintentionallyharm actedcausing
(Second) §of Torts 918interests. See Restatementplaintiff’s

(1977). circumstance, however, cannot in-plaintiffin that theEven
own interests. Id.fail to his or hertentionally heedlessly protector

Rizzuto weretestified that she and co-ownerPlaintiff Marciano
1988, when the paththeir after the summer ofcottageunable to rent

There wasthe Prudhommes’ fence.byto the beach was obstructed
by thedesignatedto the beach because thelonger spaceno access

trees,of due to brushright wayPrudhommes as the was unusable
time,that Marcianodrainage Duringand the location of the culvert.

crossingthe thecottage byand Rizzuto used their and visited beach
byand then topermission, walkingwith theirFlanagans’ property,

Prudhommes, whichassigned byarea of the beach to them thethe
further testifiedhad used. Marcianothey previouslywas not the area

to thecottagetenants in their with accessprovidethat could notthey
forbecause of the inconvenienceFlanagans’ propertylake across the

the Flanagans.

thatno evidence to show thepresentedThe Prudhommes
rentable, evidence of the lostplaintiffs’was to contradict thecottage

to the use of theproperty, plaintiffs’ prop­rental value of the or value
the Prudhommes have not carried their burdenerty. Consequently,

to their dam­plaintiffs mitigateof that the failedproof showingof
Co., Inc.,v. Const. 128 N.H.Contracting Corp.Parem Welchages.
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254, 259, 1104, (1986);512 A.2d 1107 Eno Brick Co. Inc. v. Barber-­
Greene, Co., 156, 160, (1968).545, Further,109 N.H. 245 A.2d 548 the
trial court’s order stated that the award of lost rental income to Mar­
ciano and Rizzuto was onbased both the conduct of theegregious

inPrudhommes theblocking right-of-way path and the court’s view
record,of property.the Based on the we cannot that the trialsay

court’s award of was erroneous.damages

Attorney’sIV. Award Feesof
court,The trial finding egregious bybehavior the Prud­

hommes, awarded fees to the Anattorney’s plaintiffs. award of attor­
ney’s fees is the rather thanexception the rule and requires

authorization,“statutory an anagreement parties,between the or
Co.,exception.”established v. Merrimack MutualMaguire Ins. 133

51, 55, (1990).451,N.H. 573 A.2d 453 We infer that trial courtthe
relied on the forexception parties who are “forced to litigate against
an opponent positionwhose is patently unreasonable.” Keenan v.
Fearon, 494, 502, 1379, (1988);130 N.H. 543 A.2d 1383 see also St.

Adams, 659, 662, (1977).620,Germain v. 117 N.H. 377 A.2d 623 Be­
cause we have found the boundary between the Prudhommes’ and
the difficult toFlanagans’ properties determine and because we have

court,resolved the thanambiguity differently did the trial we cannot
with the trial court that theagree Prudhommes’ defense of the prop­

erty Dumont,line wasdisputes patently unreasonable. See 137 N.H.
11,at 622 A.2d at 1244. theirAlthough conduct toward their neigh­

maybors have been vexatious and egregious, onlywe look to their
inconduct the and find tolitigation nothing support the conclusion

Mosher,that their 453,defense was frivolous. See v. N.H.King 137
457, 788, (1993).629 A.2d 791 we hold thatConsequently, the trial

discretion,court abused its and we reverse the award of attorney’s
fees to the plaintiffs. See Guaraldi v. Trans-Lease N.H.Group, 136

(1992).457, 462, 648,617 A.2d 651

GarageV. Encroachment and Award Nominal Damagesof
The trial court found that the Prudhommes’ encroachedgarage

into the back lot andFlanagans’ awarded the asFlanagans $1000
nominal The Prudhommes thatdamages. argue the evidence does
not the court’s ofsupport finding encroachment. We will theuphold
factual of the trial courtfindings theyunless are theunsupported by

Brownell, 187,evidence. MacNeil v. 133 N.H. at 574 A.2d at 1378.
encroachment,the Prudhommes’ showsAlthough survey no the

plaintiffs’ surveyor testified that even giving the Prudhommes the
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garagedepth lot, the encroachesthe of theirof the doubt onbenefit
length eight addition, theby Into feet.a of sevena few inches for

duringquestion Therefore,property its view.incourt thetrial saw
support trialto thean encroachmentwas sufficientevidenceofthere

finding.court’s
Although theof tolabeled its award $1000the trial court

maydamages,Flanagans com­court have intendedtheas nominal
damagespensatory and the amount ofcircumstancesbased on the

Pugliese 743,751,408N.H.119of Northwood,v. Townthe award. Cf.
(1979) damages(holding notthat were113, that nominalA.2d 118

appreciableonlycompensatory in the smallestshould be awarded
amount). than the smallestawarded was moreBecause the amount
appreciable toamount, the court determinewe remand to trial

compensatory or, not, for aifthe was to bewhether intended$1000
damages.properof nominaldetermination

ExpertVI. Award Witness Costsof
plaintiffs, prevailingas theThe court thetrial awarded

object,expenses.party, surveying fees The Prudhommestheir and
bychargedplaintiffs onlyarguing coststhat entitled to thethe are

Supe­testifyingplaintiffs’ surveyor appearing inand court.forthe
87(c)provides pertinent part:inrior Court Rule

may in-court, discretion,in . . . other costs“The its allow
cluding, expert witnesses,to,not limited actual costs ofbut

litigation.”reasonably necessaryif to thethe costs were
(1974) (repealed“actual costs” under RSA 525:14-aWe construed

1989), expertcosts be-which controlled the award of for witnesses
paid expertadoption including87, all fees tofore the of Rule as not

being charges directlywitnesses, limited to relatedbut instead those
testimonyappearance in Cutter v. Townto the witness’s and court. of

(1985);Farmington, 836,843-44, 316, v.126N.H. 498A.2d 322 State
(1975).99, 102, 459,Wilson, 115 462 The same limita-N.H. 333A.2d

87(c).appliesexpert totion on “actual costs” of witnesses also Rule
agree properparties either to to theThe trial court directed the

thefor or to submit written itemized statements toamount costs
parties agree properIf tofor can now as thecourt determination. the

paid byexpertof Prudhommes to theamount witness costs to be the
encourageplaintiffs, any case,In we thewe that result. remand

question appropriateof the trial to determine whichcosts to court
87(c).surveying properlyare allowable Rulefees under

summary,In court’s east-we reverse the trial determination of the
boundary Flanagans Prudhommes,the thewest between the and
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award of damagesnominal to the and theFlanagans, award of attor-
ney’s fees and witnessexpert costs to the We theplaintiffs. remand
case to the trial tocourt set the east-west boundary between the
Flanagans and the Prudhommes for of af-purposes thereforming

deeds,fected to the award of toclarify the Flanagans, and to$1000
costs,determine ifappropriate not agreed by the aparties, all in

manner consistent thiswith opinion. We affirm the trial court’s loca-
tion and use of the lake,to theright-of-way $15,400and the award of

damagesas for rentalloss of income to Rizzuto and Marciano.

part,in reversed in part,Affirmed
remanded.

All concurred.
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