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fendant’s statement that he was because his himfleeing attorney told
he would be at a time inlooking long prison. The admission of this
highly prejudicial evidence had an undue to in-tendency improperly
duce a decision the defendantagainst and therefore rever-requires

Cochran, 670, 672, (1990).sal. 756,See State v. 132 N.H. 569 A.2d 757

Reversed and remanded.

All concurred.
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ac-J.) itsgrounds,of limitationson statutedismissing,(.Hampsey,
the defendantbyreceivedof Medicaid fundstion for repayment

for depre-cause of actionthat itsargueshome. Thenursing plaintiff
home wasnursingat the time thedid not accruerecaptureciation

time, limitations periodat that thesold, that even if it did accrueand
administrativeof anpendencytolled theduringshould have been

We reverse.proceeding.
(Mammoth),Home, of whichInc.NursingDefendant Mammoth

the State toa contracted withprincipal,defendant Allard wasRalph
administeredin which isprogram,the federal Medicaidparticipate

Mam-The betweenrelationshipin New the division.Hampshire by
regulations,Statelargely governed bymoth and the division was

(MAM)Assistance Manualcollectively referred to as the Medical
Admin.to this as N.H.designated appealand at all times relevant

that MammothRULES, Part of the reimbursement504.18(p).He-W
depreciablean allowance forreceived as a wasprogram participant

9999.7(b).B, depreciable§ the sale of aUponassets. MAM Appendix
to Id.depreciation recapture.at a the division is entitledgain,asset

After18, 1985, the home.nursingMammoth soldOn December
a theproduced gain,an audit and that the saleconducting concluding

24, 1987, to Allard asa of onrecapture Julydivision sent notice
to itsThe notice referred Mammothregistered agent.Mammoth’s

officerhearings pursuantto a before a divisionright request hearing
Al-B, Mammoth andto MAM section 9999.11. DefendantsAppendix

22, Ina 1988. arequested hearing, Augustlard which was held on
16, 1988, attorney, hearingsNovember letter to the defendants’ the

officer indicated that was of some evi-awaiting productionhe still
notpromised by produced,dence the defendants. The evidence was

25, 1989,and on the director found that the division was enti-April
$79,052. 25, 1989, thetled to The decision alertedrecapture April

that, B, 9999.11(e),defendants to MAM sectionpursuant Appendix
had to the to the commissioner.they thirty days appeal decision

norMammoth neither the decision to the commissionerappealed
1989,judicial 31, the division informed thesought Julyreview. On

defendants that the to seek had and de-right rehearing expired,
1992,inpayment. payment forthcoming, Aprilmanded No was and

the division filed a writ in court Allard and Mam-superior against
$79,052. Mammoth,for coun-bymoth the now differentrepresented

Allard, dismiss,sel than to that the division’s actionsarguingmoved
in by six-year periodand debt were a limitationsassumpsit governed

(1983) (amendedactions, 1986),for thatpersonal see RSA 508:4 and
the limitations action was based onperiod had because theexpired
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18, 1985,the December sale. The trial court agreed, granted Mam-
dismiss,moth’s motion to and dismissed the action against Allard

sponte.sua
On the division does not that theappeal, argue trial court applied

the of thatwrong statute limitations or the statute was bysatisfied
instead,the commencement of the administrative process; the divi-

onlysion that the cause of action didargues not accrue until the final
decision, ifadministrative and that even it accrued on the date of

sale, the trial court should have tolled the limitations period while
the administrative was Theprocess pending. arguesdivision also
that, event,in any the trial court erred by the actiondismissing

Allard suaagainst Assuming the statute ofsponte. right limitations
was and thatapplied byit was not satisfied the commencement of the
administrative process, we need not decide when ofthe cause action
accrued or whether sua dismissal wassponte proper because we hold
that, even if the sale,cause of action accrued on the lim-date of the

perioditations should have been tolled during the of thependency
administrative process.

Although the of whether anquestion administrative proceeding
tolls the limitations within which a civilperiod action must be com­

us,ofmenced is one first for it hasimpression received considerable
attention in jurisdictions.other The general rule distilled from those
cases is that the periodlimitations is not tolled aduring pending
administrative unless thatproceeding proceeding is a toprerequisite

ofpursuit the civil action. See 54 C.­ §J.S. Limitations Actions 130of
(1987); DOT, 543,W.V. & Co.v.Pangborne 556-57,N.J. 116 N.J. 562

(1989) (“in222,A.2d 228 order that the of otherpendency proceed­
ings shall have the effect of tolling the statute of limitations on a

action,cause of the proceedings must be such as to prevent enforce­
omitted));ment of the action”remedy by (quotation see also Phillips

(Cal. 1990)Fresno, 531,v. 277County Rptr.Cal. 537 App. (notingof
cause of action accrues when first hasemployee right to demand pen­
sion but is tolled while claim is under byconsideration pension
board); Inc.,v. Turf, 98,Butler Glen Oak’s 196 App.Ga. 395 S.E.2d

(Minn.(1990);277 v. Isanti 433Sigurdson County, N.W.2d 910 App.
1988).

of this ruleApplication general requires in thetolling pre­
regardlesssent case of whether the agency enjoys jurisdic­exclusive

tion to conduct or itrecapture hearings whether shares such
jurisdiction with the court. If wesuperior assume the hasagency

jurisdiction,exclusive an aagency proceeding is definitional prereq­
anyuisite to courtsuperior proceeding. Even concurrentassuming
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juris­of “primarythe doctrinejurisdiction, long recognizedwe have
its concur­diction”; exercising“a court will refrain fromnamely, that

until it has first been decidedto ajurisdiction questionrent decide
it.”to decide Wis­jurisdictiona that also hasby specialized agency

(1983);701, 706, 875, seeGemmill, N.H. 465 A.2d 878niewski v. 123
Assoc., 339,126 N.H.v. Keene State Coll. Educ.also Bd. Trusteesof

(1985). re­1121, generally1124 we have342, Similarly,A.2d493
ju­seekingremedies beforeto exhaust administrativequired parties

350,40, 44, 352Brunette, 500 A.2ddicial review. John H. v. 127 N.H.
290,Brentwood, 287, 343 A.2d(1985); v. 115 N.H.see also Metzger

(1975). are in order to “en­24, requirements imposed26 These
auton­agencyexercise ofcourag[e] agency expertise, preserv[e]the

290,115 N.H. at 343judicial efficiency.” Metzger,andomy, promot[e]
in a MedicaidA.2d at 26. the effect of these doctrinesCollectively,

court fromsuperiorcase is to thedepreciation recapture prohibit
recaptureto determine whether isjurisdictionexercising original

commenced,due, to prohibitand once the administrative hasprocess
until efforts haveagency rehearingit from determinationsreviewing

words, tollingIn other the forproven requirementunsuccessful.
administrativeby jurisdictions proceedingidentified other the—that

a to of a civil action —is met.prerequisite pursuitbe
Because of the limitations in this case is based on thetolling period

inexercise of our we also look to concernsequitable power, practical
ofParticularly, purposethe case. we note that the main thepresent

statute of limitations —to “insure notice to an adversetimely party
fresh,” Butler,that he can a areso assemble defense while facts still

omitted)99,196 at at (quotationGa. 395 S.E.2d 278 notApp. —is
Here,frustrated in this case. the division’s notice ofby tolling July

24, 1987, to seekalerted the defendants that the division intended
and the defendants’ for an administrativerecapture, request hearing

that their efforts to assemble a defense were well under-suggests
Both defendants that we should not toll the limitationsway. argue

because,period phase they suggest,the administrative theduring
can that a tomanipulate phase. convincing showingdivision Absent

that maintaincontrary, hearings indepen-the we assume officers
Finally, rejectdence from the we the defendants’ “solution”agency.

the division should file its writ in court so as towhereby superior
limitations, simultaneously staythe statute of but seek tosatisfy

for Such adisposition.court to allow administrativeproceedings
unnecessary costly step tollingintroduces an and whichpractice

avoids.

Reversed and remanded.

All concurred.


