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Richards, (JanineMacAllister, Gawryl& of Nashua onGawryl
the petitioner.the brief and fororally),

the(CoreyDevine & of Manchester Belobrow on briefNyquist,
fororally),and Manville Sales Corporation.

(DeanStarr, Peters, Chiesa,Dunn and of ManchesterWadleigh,
Materials, Inc.B. on the and for B.N.Z.Eggert orally),brief

Thayer, from a deci-Briggs,J. The petitioner, Burleigh appeals
New Department Compensation Ap-sion of the of LaborHampshire
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(board) him for an osteoarthritic con-denying coverageBoardpeals
in his that was exacerbated to the ofpointdition knees he contends

his The that thedisability by employment. petitioner argues board
(1) (2)in: no accidental an incorrectfinding injury; applyingerred

(3)causation;medical and and to hold thelegal refusingstandard of
of medical afteropen reportsrecord for submission additional the

(Manville)Corporation cross-ap-Defendant Manville Saleshearing.
that it from itarguing liabilityshould be released because didpeals,

not of the claim the statutorily required period.receive notice within
reverse in vacate in and remand.part, part,We

15,1968,January disability FebruaryFrom until the time of his on
2,1988, in first bythe worked a owned Manville Cor-petitioner plant

then, 1, 1988, Materials,and from B.N.Z. Inc.poration January by
(B.N.Z.). man,”mix“dryThe worked as apetitioner spending eight
hours each and and nu-day lifting carrying heavy weights climbing

of stairs. Prior to in-flights disability, petitionermerous his the
Ainjuries injurycurred several to his knees. football to his left knee

1969,in required surgery. injured1952 He his left knee at work in at
time an X ray changes. injuredwhich revealed mild arthritic He his

work,in also at Xright raysknee 1981 and taken at the time showed
1987,in“degenerative changes” the knee. there was evidence ofBy

knees,arthritis in both and the was treated forpetitioner pain and
incrackling 2,his left knee as a result of condition.this On February

1988, the petitioner’s gave wayknees while he was performing his
job.usual reportedHe the incident to his B.N.Z. supervisor and then

doctor,companysaw the who referred him to Dr. Joseph. Dr. Joseph
determined that the hadpetitioner severe osteoarthritis in both
knees, and onoperated the left knee to toattempt correct the prob-
lem. The thenpetitioner hischanged treating physician to Dr. Lynn.
He has 2,been unable to work Februarysince 1988.

The petitioner initially fromsought onlybenefits B.N.Z. He made
no claim andagainst made no to directattempt give notice to Man-
ville until after his initial department of labor hearing against B.N.Z.

25,on 1991.February The petitioner ultimately notified Manville of
26,his claim on December 1991. His claimsseparate against B.N.Z.

and Manville were combined for the ofpurposes appeal before the
board.

board,In of the hearingadvance before the the petitioner pro-
board,vided the B.N.Z. and Manville with medical from hisreports

two Dr.treating physicians, Lynn,and Dr. both of whomJoseph
opined petitioner’sthat the heavy labor exacerbated his knee prob-
lems and caused them to become Fivedisabling. days before the
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to the board theandpartiesto the otherprovidedManvillehearing,
peti-a review of theEmond, who, uponbasedof Dr.reportmedical

orsportingarecords, specificthat althoughstatedtioner’s medical
caus-itself is notheavy labortrigger,be ainjury mightwork-related

thetoobjectedat firstpetitionerTheto osteoarthritis.relatedally
withdrewto the date buthearingso closereportof thissubmission

and submit-also obtainedThehearing. petitionerat theobjectionhis
who, a review ofbased uponfrom Dr. Wolfahearing reportted at the

andreportDr. Emond’sfile, withdisagreedmedicalthe petitioner’s
a resultmore severe asis“osteoarthritispetitioner’sthat theopined

the normalhe experiencedhave been hadthan it wouldjob,of his
likelyit more than. . isthat]worker . [andof a deskaging process

aaggravate pre-willmanual laborheavyoftwenty yearsnot that
thenknees.” The petitionerof theconditionosteoarthriticexisting

offor the submissionthe recordopenhave the board holdtosought
the refusedLynn,Dr. but boardfromreportresponsivean additional

to do so.
decision, fol­initial thein itsfindingsnumerousmadeThe board

It firstthis determinedappeal.the basis forformof whichlowing
atsupervisorknee to hisinjuryhisby reportingpetitioner,that the
toexpectedbeenreasonablycould haveB.N.Z., heeverything“did

incident,” that he had thereforeandthereportingin promptlydo
Manville. TheB.N.Z. andnotice to bothtimelyandpropergiven

his burdenfailed to meetthat the petitionerdeterminedthenboard
employmentan incident ofwas“that the incidentto prove 2/2/88
that the re­orlegal standpoint,”from ainjurythewhich caused

jobthe petitioner’sdemands ofdaily physicaltrauma of thepeated
the last find­We understandinjury.an accidentalthe level ofrose to

ratherinjuryof the petitioner’squalityturn on the accidentaling to
causation. The boardlegalorof medicalthan on a determination

injuryin a “compensableresultmaytraumarepeatednoted that
incident,” see, v.Kacavistie.g.,athere was not discreeteven though

(1959),183, 185266, 269-70, 155 A.2dCo., 102 N.H.ElectricSprague
degen­preexistingof the petitioner’sin becausebut, partapparently

ac­to show anhad failedcondition, petitionerfound that theerative
had had severalthat the petitionerfoundThe boardinjury.cidental

work,at yetincidentsinjurious

withoutworkedapparentlyto work andto return“was able
with hisproblemsoftime thereafter becauseanymissing
was ex-injuryfrom disablingfreedomThe apparentknees.

de-heavyin of thespiteemploymenthisthroughouthibited
notthe Board wasfindingIn of thislightthemands of work.
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of the rose to the leveljobdailyconvinced that the demands
injury.”of an accidental

decision, moved for athe petitionerissued thisAfter the board
a trauma-erroneously requiredin because the boardrehearing part

motion,theThe board deniedinjury.to show an accidentaltic event
stating:

can cause a preexist-that stress at workrecognizing“While
byBoard stands itsdisabling,to thecondition becomeing
injurydisablingthe freedom fromapparentdecision that

in ofspitehisby throughout employmentclaimantenjoyed
thatpositionof the work belie claimant’sheavythe demands

factor in claim-were the precipitatingthe work stressors
2,Februarywhich commenced 1988.”disabilityant’s

that that cumulative work-acceptedthe boardsuggestsThis order
a condition so as tostress have an onmay impact preexistingrelated

Thus,even absent a traumatic event.compensable disabilitycause
as of causation. Because the boardanalysis may ap-the be seen one

inand causation issues itsparently opin-addressed both accident
ions, will here.we address both

order,not an decision or absent anagencyWe do overturn
law, it or 541:13clearly unjusterror of unless is unreasonable. RSA

(1994).293, 295, 245, 247(1974); Stetson, 639 A.2dAppeal 138 N.H.of
qualityWe first turn to the accidental of the petitioner’s

proveTo obtain workers’ the claimant mustinjury. compensation,
v.injurythat the was accidental. New Co. Stein­Hampshire Supply

(1979).223, 226, 1163, 1165 ofRegardless119 N.H. 400 A.2d theberg,
condition, in­of a an accidentalpresence pre-existing degenerative

lawwithin the of the workers’ need notjury meaning compensation
dramatic, from routine activ­maybe traumatic or but rather arise

226,in at 400 A.2d atities that result an effect. See id.unexpected
A disability may develop gradually, presence1165-66. and with the

an aoccurring particularof some but acute manifestation onpain,
that it the claimant from work­day preventswhich is so intolerable

Kacavisti, 269-70,an 102 atinjury.is considered accidental N.H.ing
155 at 185. That had no loss of workpetitioner experiencedA.2d the

to the not the ofprior disability support findingtime does board’s no
accident. in the record that the was otherNothing suggests injury

accidental, cases,in bythan the sense articulated these and to the
uponextent that the decision was based the lack of an acci­board’s

dent, we reverse.
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that inThe also the board erred determin­petitioner argues
above,that causation had not been As we noted the boarding proven.

stated that

enjoyed by“the freedom fromapparent disabling injury
in of thethroughout employment spite heavyclaimant his

claimant’s thatpositiondemands of the work belie the work
instressors were the factor claimant’s disabil-precipitating

2, 1988.”ity Februarywhich commenced

Because this to be a determination that the failedappears petitioner
causation,to we will address it as such. To show causation theprove

the of that the cumulative work-re­petitioner provingbore burden
knees orprobablylated stress to the caused contributedpetitioner’s

Toyota/­to his under a test. See Cheshiredisability two-pronged
Volvo, O’Sullivan, 698, (1987);Inc. v. 129 N.H. 531 A.2d 714 Stein­

223, test,A.2d 1163. Under this theberg, petitioner119 N.H. 400
is,causation, that that injurymust is work-con­“prove legal [his]

nected, causation, is,that that actu­disabilityand medical was[his]
work-related event.” Tzimas v.ally by Bycaused the Coiffures

(1992)1082,Michael, 498, 500, (quotation135 N.H. 606 A.2d 1083
omitted); 469, 472,Dreher-Holloway,see Averill v. 134 N.H. 593

(1991).1149, decision,A.2d 1151 The board’s based theupon peti­
disability,tioner’s lack of time lost from work and is incor­previous

rect under either test.

ofdegree“The causation test defines the exertionlegal
that tonecessary injuryis to make the work-connected. The test be

employee.”used the health of thedepends upon previous Steinberg,
(citation omitted).230-31, prove119 N.H. at 400 A.2d at 1168 To

causation, where, here, petitioneras the concedes alegal preexisting
condition,weakness or he must show that his work-related activities

substantially disability by showingcontributed to his that the work-­
related activities more exertion than his non-work-relatedrequired

O’Sullivan, 701, 715;activities. 129 N.H. at 531 A.2d at Stein­See
231,at 400 A.2d at 1168. That the notberg, petitioner119 N.H. did

show a series of disabilities from work is not relevant to acontinuing
causation. The that thelegal findings peti­determination of board’s

of stair andjob twisting, climbing, lifting,tioner’s involved a lot and
to no unusual orsubjected heavythat “the claimant was stressors
board,job”outside of his that the the stand­imply applying proper

ard, It reasonablywould have found causation. could not belegal
Thus,found otherwise based the record. we reverse the deci­upon

sion to the extent it is based a that causation wasupon finding legal
not shown.
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thatmust showcausation, petitionerthemedicalTo prove
to his dis­caused or contributedeitheractivitiesthe work-related

296, A.2dStetson, at 639138 N.H.fact.of medicalas a matterability
to itssupportevidencehowever, no medicalboard, citedTheat 248.

work performancepetitioner’stheuponrather reliedfindings but
of acausationThe medicalwas error.Thislack of absenteeism.and

ofprovincewithin theproperlyis a matterof this natureinjuryknee
onfindingsitsto baserequiredwasand the boardexperts,medical

its ownsolely uponthanratherthe medical evidencethis issue upon
484-85,478, 522128 N.H.Hudson v. Wynott,Townlay opinion. of

thisto reconsider(1986). for the board974, remandA.2d 978 We
issue.

every-the “claimant didthatrulingreverse the board’sWe also
in re-promptlyto dobeenreasonably expectedhe could havething

B.N.Z., and thus that heto his withinmanagersthe incident”porting
that theargues peti-Manvillenotice to Manville.had given adequate

two-yearwithin theManville noticegiveadmitted failure totioner’s
Theagree.Manville. Weany againstbarred claimstatutory period

(1987) (re-281:16-ainjury,in at time of the RSAeffect thestatute
1993))(Supp. provides:as 281-AH9codified RSA

un-shall be barredchapterfor under this“Claims benefits
2 yearswithinemployerto theinjury givennotice of isless

however, if naturethat theof injury; provided,from the date
employmentto therelationshipof itsinjury possiblethe and
filingfor noticethe the timeemployee,are not known to

following:of thenot to run until the earlierbeginshall
dili-knows, or reasonablebyI. the employeeThe date

itsknow, injury possi-of the andof the naturegence should
orto therelationship employment;ble

knows,death, any dependentof the dateII. In the event
know, of the nature of theshouldby diligenceor reasonable

em-to therelationship employee’sand itsinjury possible
ployment.”

Bowlanbars the claim.provisionFailure to with this noticecomply
(1980).1371, 1373465, 468,Lemire, 120 416 A.2dLumber Co. v. N.H.
in thetechnical errorHere, not make amerelythe didpetitioner

no notice.gaveof notice but rather Manvillegivenform

statutory exception.not fit into eitherThe doespetitioner
admitsimmediately butinjuryThe notified B.N.Z. of hispetitioner

Manville until afternotifyin that not even toattempthis brief he did
until Decern-25,1991, ManvilleFebruary actually notifyand did not
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26,1991.ber The petitioner that he notifiedargues Manville as soon
as he knew that the workers’ carriercompensation had as achanged
result of the sale of the from Manville toplant B.N.Z. This argument
is Theunavailing. petitioner admitted to that hisknowing employer

carrier,had it is the not thechanged; employer, that must notifiedbe
(1987).of Moreover,the claim. See RSA 281:16-a the doespetitioner

arguenot that he lacked notice of injuryhis or that it bemight work-
related. The board’s decision that Manville was notice ofgiven timely

reversed,the claim under the statute is and Manville not bemay held
liable for this claim.

Because we remand for reconsideration on the present rec­
ord rather than for a rehearing, we address the petitioner’s argu­
ment that a ofdepartment labor rule which allowed toManville
submit a medical fivereport days before the denied himhearing due
process, and that the board openshould have held the record to allow
the to submit anpetitioner additional medical in Atreport rebuttal.
the outset hearing,of the the withdrew hispetitioner objection to the
submission of Dr. Emond’s Hereport. has thus not preserved any
objection Ford,to the admission of this report appeal.for LeFavor v.

(1992).311, 313, 570,135 N.H. 604 A.2d 572 The issue remaining,
therefore, is whether the inboard erred to hold therefusing record
open.

allow,The department of labor rules do require,but not the
board to submission ofaccept additional documentation within ten

(f)Rules,calendar of thedays hearing. 206.05(e),N.H. ADMIN. Lab
1993). case,In the(Supp. instant the petitioner yearshad several

from injurythe time of to the time of inthe which tohearing obtain
medicalsupporting reports. petitioner’sThe treating physicians had

in fact letterssupplied their thatstating opinion his osteoarthritis
had been byexacerbated work-related activities. These letters were

Further,intoaccepted the record. after of Dr.receipt Emond’s re­
port, petitionerthe was able to a Dr.obtain letter from Ralph Wolf
specifically Dr.referencing opinion,Emond’s impliedly disagreeing

it,with and thesupporting petitioner’s theory that his osteoarthritis
was made worse hisby employment. This letter was intoaccepted
the record objection.without We hold that under the facts of this
case, the not byboard did abuse its discretion torefusing hold the
record for the submission of an additionalopen report. See Petition

(1993).Grimm, 42, 55, 456,138 N.H. 635 A.2d 464-65of
weFinally, applicability injuriousaddress the of the “last

rule to the instant inexposure” situation. The statute provides, per­
tinent thatpart,
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other than aninjuryis for ancompensation payable“where
disease, aaggravates pre-existing physi-whichoccupational

condition, in the em-employmentemployercal the whose
and theinjuriousmost recent incidentsustained theployee

in-injurioussuchcarrier, if on the risk whenany,insurance
benefits allowableoccurred, alone be liable forcident shall

anycontributions fromrightthis without tochapter,under
or insurance carrier.”employerprior

(current 281-A:46, III(1987)281:38-a, at RSAIII versionRSA
1993)). peti­liable for thethat it cannot bearguesB.N.Z.(Supp.

nothadthe conditioninjury petitioner’s preexistingbecausetioner’s
in Townrelying uponthe of the shift employers,at timestabilized of

974, v.478, Pressv. N.H. 522 A.2dWynott,Hudson 128 Rumford
(1984),370, 162 and TownCo.,Ins. N.H. 480 A.2dTravelers 125 of

(1982).385 These591,122 N.H. 448 A.2dv. Morgrage,Goffstown
atcase,In the conditionpetitioner’sdo not here. eachapplycases
abyhad been causedemployerstime of the in or insurerschangethe

un­eitherthat remainedcompensable injurywork-relatedspecific
indisability. Disabilitytime ofor debilitative at the a laterstable

inci­back to the earlier work-relatedthese cases was held to relate
that wouldof of an traumatic eventinterveningdent because the lack

128disability. Wynott,an cause of the new Seeindependentshow
479-80, 974-75; Press, at 372-­522 at 125 N.H.N.H. at A.2d Rumford

595, 448 at 387.73, 163;A.2d at 122 at A.2dMorgrage,480 N.H.
however, in Newtrauma, injurydoes not result underCumulative

working.to continueemployeelaw until the is unableHampshire
Kacavisti, 269-70, 155 The same rule applies102 N.H. at A.2d at 185.

caused, butthe has a condition notpreexistingwhere claimant
exacerbated, activ­cumulative work-relatedaggravated byrather or

317-18, 154, 157314,v. 97 N.H. 87 A.2dities. Walter Hagianis,
Co., 117 N.H.(1952); see also v. Chevrolet-OldsmobileKingServetas

1061, 1063, 750, (1977); v. Legere,381 A.2d 751 Jackson Emile J.
(1970). 281:38-a, IIIInc., 252, 254, 18,110 265 A.2d RSAN.H. 20

(1987) exposedthus when the claimant is to cumulativerequires that
the timeresulting disability, disabilityin the at theemployertrauma

the of any compensationarises bears burden workers’ benefits
Smith, 368,v. 379 N.W.2dowing. See McKeever Custom Cabinets

(Iowa Co., 62,1985); 59Reynolds App.376 v. Metals Mich.Gilbert
(1975); Co.,69, 542, Leto 43 Mich.228 N.W.2d 545 Aseltine v. Constr.

561, (1972);559, 262,204 N.W.2d 263-64 Utica SalonApp. Square of
459, (Okla. 1979);Barron,v. 462 4 A. Lar­Beauty App.595 P.2d Ct.

Compensation 95.00,§§son, The Law 95.20of Workmen’s
(1993).



byBecause we hold that the board an incorrectapplyingerred
rulingstandard and that Manville was onlegal by peti-notice of the
we in inallegedtioner’s reverse vacate remandinjury, part, part, and

for in withfindings accordance this opinion.

inReversed vacated inpart,
part, and remanded.

All concurred.
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