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The pre­arguments.Fund’sFireman’sbypersuadedareWe
not enti­the is281-A:13,1, employeeensures thatstatute, RSAsent

the workers’and ensures thatalsorecoverytled a doubleto
re­or benefitsdamagesto a lien onentitledcarrier iscompensation

third-partyanegligencethe ofuponbasedemployeethebyceived
againsta toRooney paid premium protecthasAlthoughtortfeasor.

insurance, fairlyhe cannotinadequatewithbycaused driverslosses
Here,for his losses. thecompensatedfullyas he islongascomplain

mo­Rooney’son uninsuredliencompensationof a workers’assertion
losses, pre­for hisfullyRooney compensatedleavestorist benefits

of thebalancegeneraland maintains therecovery,vents a double
com­Thus, workers’statutorythescheme.compensationworkers’

of the Newprotectionthe due processdoes violatelien notpensation
Constitution.Hampshire

Affirmed.

All concurred.

Belknap
No. 92-419

HampshireThe of NewState

v.

Raul Marcano

11,July 1994



644

(SusanR.Jeffrey Howard, attorney general Morrell,G. assistant
attorney thegeneral, orally),on brief and for the State.

defender,E. Concord,James chief ofDuggan, appellate by brief
orally,and for the defendant.

Horton, defendant, Marcano,J. The Raul was aconvicted after
J.)(O’Neil,trial in Court ajury Superior drugas enterprise leader

1993).318-B:2,under RSA XII ar-(Supp. appeal,On the defendant
(1) that court ingues: the trial erred a co-admitting non-testifying

conspirator’s form,ofguilty plea, acknowledgment rights and con-
(2)him;spiracy indictment as evidence that theagainst penalty pro-

(DEL)visions of enterprisethe leader statutedrug unconstitution-
ally chilled a jury byhis to trial himright requiring to reach a sen-

thetencing agreement with State or to a mandatory twenty-receive
(3)five-year sentence; thatand the admission ofcourt’s the certifi-

cate of analysis alleged drugs requiringof without the toanalyst
testify violated rights.his confrontation reverse and remand.We

The 1990,evidence was adduced trial. Infollowing at November
defendantthe Chris and aapproached Squeglia updiscussed setting

“safe haven” in to sell drugs.Laconia located anSqueglia apartment,
the defendant andpaid deposit,the the defendant and Soirlo Perotta

aupset cocaine distribution operation Squegliathere. and others
“runners,”as locating customers,acted taking the customer’s

tomoney apartment,Perotta at the and receiving bringcocaine to
to theback customer. The defendant or andpaid SquegliaPerotta

otherthe “runners” in drugs.
1990, surveillance,In December due to thepolice operation moved

Jody apartmentinto Mathieu’s at the atVillage Winnipesaukee.
Mathieu agreed to let John Shew and move in co-Perotta and sell
caine from her for Thea week. defendant arrivedapartment $100
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a sockdeliveringsupply,their cocainetodays replenishfewevery
grounds.in coffeeof cocaine packedto two ouncesfilled with one

Maplesto Three1991, againrelocatedoperationIn theJanuary
and the defendantcottagerented onein Tilton. ShewCottages

Thecottages.the rent for bothpaidThe defendantrented another.
1,1991, Hamp-the NewFebruaryas before. Oncontinuedoperation

exe-OfficeCountythe Sheriff’sBelknapForce andDrugshire Task
inresultedthe The searchcottages.a to searchcuted warrant

of cocaine.bagsof seventeen smalland the seizurePerotta’s arrest
from Man-Lugoand droveReynaldothat the defendantday,Later

incocaine concealedcarryingMaples Cottagesto the Threechester
arrived,theyof Nissan 300-Z. WhenLugo’sthe engine compartment

thecar, cocaine, and arrestedthe discovered thethe searchedpolice
on one count ofdefendant was indictedand TheLugo.defendant

Per-DEL and on one count of withconspiringthe statuteviolating
cocaine.otta to sell

DELtrial, and thequashthe defendant moved to dismissPrior to
alia, of theindictment, inter that thealleging, penalty provisions

318-B:26, VI, constitu-statute,DEL in RSA chilled hiscontained
a trial. The trial court denied the defendant’sjurytional toright

entered nolle on the indict-prosequi conspiracymotion. The State
offense ofment, was treated as a lesser includedconspiracyand the

DELthe indictment.
trial, analysis provemoved to admit a certificate of toAt the State

from and car was co-cottages Lugo’sthat the substance seized the
certificate, ar-objecteddefendant to the admission of thecaine. The

a the labrightthat he had constitutional to cross-examineguing
case,At the of its theThe certificate was admitted. closeanalyst.

ofacknowledgmentto admit Perotta’s guilty plea,State moved
Ruleform, Hampshireand indictment under Newrights conspiracy

804(b)(3). fifth amendmentof Evidence Perotta had asserted his
self-incrimination, to ofrefusing testify possi-becauseright against

un-The court found him to bedrug charges.ble State and federal
804(a)(1)Hampshireto under New Rule of Evidencetestifyavailable

form, andrightsofguilty plea, acknowledgmentand admitted the
under Rulepenalas a statement interestagainstindictment

804(b)(3).
withhad to one count of cocainepled guilty possessionPerotta

to cocaine. Theconspiracyintent to sell and one count of distribute
Raulagreeindictment stated: “Soirlo Perotta did withconspiracy

sell, drugs,offer or to others narcotic anddispense, giveMarcano to
cottagein furtherance of said Raul Marcano did rentconspiracy,
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3, Tilton,number 7 at Three Maples Cottages, Route New Hamp-
shire to serve as the whereplace the crime would be committed.”
The defendant was convicted as a drug enterprise leader and sen-
tenced to the minimum ofmandatory twenty-five to fifty years pur-

318-B:26,suant to RSA VI.
On the defendant contends thatappeal, the trial court erred in

hisadmitting co-conspirator’s guilty plea, ofacknowledgment rights
form, and indictment as substantive evidence against him. The de-
fendant that the ofargues admission the non-testifying eo-conspira-

guiltytor’s wasplea overwhelmingly prejudicial and violated his
confrontation under the State and Federalrights Constitutions. We
need not address his constitutional claim because we hold that the
admission of the non-testifying co-conspirator’s guilty plea, acknowl-

form,edgment of andrights conspiracy indictment was impermissi-
bly prejudicial.

The heart the argumentof defendant’s is that the admission
of the toguilty plea juryallowed the infer thatimproperly because
his theco-conspirator pled guilty, defendant must also be Theguilty.
potential for isprejudice overwhelming where evidence of a co-con­
spirator’s conviction is admitted for substantive Thepurposes. jury
may abdicate its and the ofduty “regard issue the defend­remaining

guiltant’s as settled and the trial as a mere formality.” United States
707, (11th 1985).v. 711 AGriffin, 778 F.2d Cir. guilty verdict must be

based on the presented againstevidence the accused at his trial. Id.
Therefore, we that trial inhold the court erred the non-­admitting
testifying co-conspirator’s guilty plea, ofacknowledgment rights
form, and indictment as substantive againstevidence the defendant.

isposition supported byOur well other federal and state courts that
See,have considered the admission of such evidence. e.g., United

(11th861, 1990);States v. De La 913 F.2dVega, 866 Cir. United
(1stDworken, 12, 30-31 1988);States v. 855 F.2d Cir. United States v.

(8th230, 1984), denied,751 F.2d 237 Cir.Hutchings, cert. 474 U.S.
(1985); (5th602, 1974);829 United States v. 505 F.2dKing, 607 Cir.

(9thStates, 604, Cir.), denied,Baker v. United 393 F.2d 614 cert. 393
(1968); Parente, 430, (R.I. 1983).U.S. 836 State v. 460 A.2d 434-35

The thatarguesState there was no error in this case because the
admitted wasguilty plea only credibilityused to bolster the of the

witnesses,State’s v.citing Hutchings,United States 751 F.2d 230
(8th 1984), (1985).denied,Cir. cert. 474 U.S. 829 In aHutchings,
confederate’s trial testimony hisregarding guilty plea was used to
bolster that credibility.confederate’s Id. at 237. do not find theWe
State’s to beargument persuasive as the facts of this case are easily

from those indistinguished Hutchings.
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evidence, weadmittederroneouslytrial court hastheWhere
reasonable doubtabeyondcan showthe Statereverse unlessmust

Favreau, N.H.134State v.affect the verdict.did notthat such error
(1991). to meet its bur­In an1136, attempt342, A.2d 1140336, 592

(1) guiltyPerotta’sarguments:followingoffers theden, the State
(2) onlythetheby prosecutor;commentwithoutwas admittedplea

in the clos­State’sfleetinglywere madetheconcerning plearemarks
(3)witnesses; the defend­thecredibilitythe of State’sto bolstering

(4)instruction; theandproper limitingrefused thetacticallyant
no commentAlthoughcumulative.the wasguilty pleaevidence of

admitted, beyondnot convincedwe arethe waspleawas made when
affectdid notguilty pleaof thethat the admissiona reasonable doubt

follow­made thetheclosing argument, prosecutorIn histhe verdict.
jury:thecomments toing

Marcano, manthiswith RaulagreePerotta did“Soirlo
narcoticor to otherssell, giveofferdispense,to(pointing)

Raul Marcanosaid conspiracy,and in furtherance ofdrugs,
Cottages,Three Maplesnumber seven atcottagedid rent

the where3, Tilton, placeto serve asHampshireNewRoute
thePerotta came intocommitted. Mr.the crime would be

liability pleadinghimself to criminalsubjectedcourt and
read, the documentthat, signedand as can heyoutoguilty

inI am additionguiltyI’m becausesays pleading guiltythat
of hisof at the timethe other that he’s advisedrightsto all

conviction.”

the served aspleacomments regardingThe prosecutor’s
Theupon.elements the had to deliberatejuryof theproof precise

court, thebytrial but refusedbyoffered thelimiting instruction
the admission of thedefendant, have cured the error ofwould not

cumula­pleathat the wasguiltyare we convincedguilty plea. Nor
in­to the defendant’stestifyother witnesses didAdmittedly,tive.

however,testimony,None of theirdrug enterprise.in thevolvement
DEL in­of theelementnecessary underlying conspiracytheproved

man the State wasas the of theguilty pleadictment as persuasively
addition,In each of thedefendant with.conspiredto thetrying prove

Accordingly,credibility problems.had significantState’s witnesses
in the evidenceadmittingthat the trial court’s errorwe conclude

290, 292, 243,Silk, 639 A.2d.See State v. 138 N.H.requires reversal.
(1994). error, ad­of this we will245 we reverse becauseAlthough

asappeal, they mayonremaining argumentsdress the defendant’s
402, 403,N.H. 628Cressey,in a new trial. See State v. 137arise again

(1993).696, 697A.2d
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The arguesdefendant that the ofapplication the penalty provi-
statute, 318-B:26, VI,sions of DELthe RSA violated his to aright

jury I,trial topursuant part article 15 of the New Hampshire Con-
stitution and the sixth and fourteenth amendments to the Federal
Constitution himby requiring to reach a orpre- post-trial agreement
with the ifState he wished to avoid a twenty-five-year mandatory

I, 15,minimum. ourbegin analysisWe under part usingarticle fed-
Ball, 226, 232,eral law to aid ouronly analysis. See State v. 124 N.H.

(1983).347,471 A.2d 351
conviction,Upon the penalty provisions of the DEL statute man-

date a minimum term of incarceration of twenty-five years per-and
mit a 318-B:26,maximum term of life imprisonment. RSA VI. The
statute allows the trial court to a lesser sentence ifaccept only the
State and the defendant enter into a or anegotiated plea post-convic-
tion Ifagreement. Id. the defendant aenters or anegotiated plea
post-conviction agreement, the court not amay impose lesser term
than agreed but aupon, may impose greater term to the maxi-up
mum of life. Id. The defendant thatargues because the trial judge
may only grant the defendant a lesser ifsentence he enters a negoti-
ated plea or DELpost-conviction agreement, the penalty provisions
are an impermissible burden on his to aright jury trial.

everyNot toencouragement plead is unconstitutional. See
Perrin, 33, 37, (1983).v. 124 932,LaVallee N.H. 466 A.2d 935 We

have long recognized “that aencouraging guilty plea by sub­offering
stantial inbenefits return for the plea constitutionallyis permissi­
ble.” Id. An important ofpart plea negotiations is to encourage
guilty pleas by Fraser,in return.extending leniency State v. 120

(1980).117, 122-23, 1125,N.H. 411 Thus,A.2d 1129 thealthough
DEL maystatute defendants toencourage plead because aguilty
prosecutor likely trial,is more to to aagree lenient sentence before
our real inquiry concerns whether this inducement unnecessarily
chills the aright jurydefendant’s to trial. Stynch­v.Cf. Chaffin

(1973).combe, 17,412 U.S. 30

Johnson, 570,The defendant relies on v.State 134 N.H. 595
(1991),A.2d 498 in which we held that a statute that theimposed

death penalty solely when the defendant to aright juryexercised his
are, however,trial was unconstitutional. There substantial differ­

ences between this case and Johnson. death penalty, which is“[T]he
inunique its andseverity irrevocability, is not involved here.” Corbitt

(1978) (citation212,v. New 439 217Jersey, U.S. and omit­quotation
ted). Further, the defendant is not assured of a harsher sen-avoiding
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if LaVallee,tence he pleads guilty. 38,See 124 atN.H. 466 A.2d at
935. The trial court is free to impose a term ofgreater imprisonment
than that agreed upon by the parties pursuant to either a negotiated

or aplea post-conviction agreement. Corbitt,See 439 U.S. at 217. By
contrast, in Johnson there was no statutory procedure for imposing
the death penalty when the defendant pled therefore,andguilty, the
defendant faced the death penalty only hisupon exercising right to a
jury 578-79,trial. Id. at 595 A.2d at 503-04. The DEL statute per­

pleamits agreements before and trial so that a defendant whoafter
asserts his to aright jury trial is not fromprecluded areceiving
lesser sentence. Jackson,United 570,States v. 390 U.S. 581Cf.
(1968). Accordingly, we conclude that DELthe penalty provisions do
not infringe theupon defendant’s to a trialright jury I,under part
article 15. Because the Federal Constitution does not provide the
defendant with greater protection, we need not address separately
his federal constitutional challenge. Corbitt,See 439 U.S. at 217.

The defendant’s final argument is that the trial court’s admission
of the certificate of analysis of the cocainealleged without requiring
the to produceState the analyst as a witness at trial violated the
defendant’s confrontation rights as held inby this court State v.
Christensen, 583, (1992).135 N.H. 607 A.2d 952 The State concedes
that this was error.

Reversed and remanded.

All concurred.
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