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Rockingham
No. 93-574

Marple Associates,BankerColdwell Inc.d/b/a

v.

John J. and Catherine A. Pauson

14,July 1994

Holland, Donovan, Hermans, (WilliamP.A.,Beckett & of Exeter
H.M. Beckett on orally), plaintiff.the brief and for the

(LawrenceMcDermott,Sanders and of Hampton M. Edelman
brief,and Lawrence onForsleyS. the and Mr. for theForsley orally),

defendants.

Thayer, J. The Bankerplaintiff, MarpleColdwell Associ-d/b/a
J.)ates, (Smukler,Inc. from the(Marple), appeals Superior Court’s

determination that it was not due a real estate commis-brokerage
defendants,sion from the John J. and Catherine A. Pauson. af-We

firm.
2,1991,On “Ex-January Marple and the Pausons entered into an

clusive Authorization” for the sale of the lo-Listing Pausons’ home
atcated 845 South Street in Portsmouth. thisBy agreement, Marple

was thegiven rightexclusive to market the Pausons’ untilproperty
1, 1991, $425,000.00“for a of or toApril price any priceother which

consent.” Catherine Pauson on her own behalfsigned[the Pausons]
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attorneyofpowerheld afor whom sheher husbandon behalf ofand
dis-mentallynotPauson wasa stroke. Johnhad sufferedbecause he

thefor salenegotiationsto allrespectwithand was consultedabled
home.of the Pauson

Kodal,husband, Ali1991, Henry and her9, PamelaJanuaryOn
to$350,000 subjectforpropertyto thepurchaseoffermade a written

11, 1991. OnJanuaryonexpiredThis offercontingencies.various
offer onHenry/KodalPauson the28,1991, signedCatherineJanuary

however,Kodal,husband; andHenryherherself andof bothbehalf
for that amount. Onthepurchase propertytolonger willingwere no

theoffer to1991, purchasea new written30, madeJanuary they
$240,000 at nineoffinancingto seller$300,000 subjectforproperty

husband, Catherinewith herconsultingAfterinterest.percent
in$300,000 placeinserted itsandpriceout thePauson crossed
After againthis counter-offer.$325,000. rejectedKodalandHenry

husband, Marpleinformed theCatherine Pausonherconsulting with
$300,000,ofwould the sumacceptand her husbandthat shebroker
to tenwould have befinancingfor sellerthat the interest ratebut

unwilling toand Kodal wereHenrythan nine percent.ratherpercent
MarpletheSubsequently,interest rate.the increasedtoagree

ofto discuss the salePauson at workCatherinetelephonedbroker
conversation,of CatherineAt the conclusion thePausons’ home.the

towith the offergo alongthat she wouldtold the brokerPauson
interest. Catherine$300,000 percentat ninethe house forpurchase

home, thework, and discussedleft returnedimmediatelyPauson
ofhusband, not favor the acceptanceher who didsale withproposed

brokerMarplePauson called theoffer. CatherineHenry/Kodalthe
thehusband would not accepther that she and herback to inform

the off theoffer, they propertyand that wished to takeHenry/Kodal
listingto terminate thesignedPauson a formmarket. Catherine

marketmade no further effort toMarpleand the brokeragreement,
property.the Pausons’

took13, 1991, than five months after the PausonsmoreJulyOn
market, to Pauson ex-Henryoff the wrote Catherinetheir property

in thecontinued interest purchasingher and Kodal’spressing
to sell it.the Pausons ever wish CatherinePausons’ home should

tothat she had no intentionstating presentin a letterrepliedPauson
1991, Henry to26, telephonedCatherine Pausonsell. DecemberOn

in sellingwere interestedagainthat she and her husbandinform her
$327,000, and Hen-home was atappraisedtheir home. The Pausons’

31,it for that on March 1992.pricepurchasedand Kodalry
lawsuit,1992,4, originallyinitiated the instantMarpleMarchOn

28, 1991, to sell theiragreedthe PausonsJanuarythat onclaiming
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$350,000.home to Henry and Kodal for Marple claimed a commission
amount,of six percent $21,000,of that or for “aprocuring buyer,

ready, and able to inwilling buy the accordance aproperty with price
and conditions which were to the seller.”acceptable After Marple

trial,rested its case at the Pausons moved to dismiss on groundthe
that the evidence no inclearly agreementshowed 1991January be-

parties $350,000.tween the for the ofsale the home for The trial
motion,court denied that that “itruling can be as afairly read part

of that writ that the commission is based on ... Isale and[the later]
think that the notwrit is defective and no amendment is necessary.”
No further evidence was adduced after this ruling. The court ruled
that the Pausons were not toobligated pay a commissionMarple
because of the listing agreement’s ninety-day protection period,
which had before theexpired Pausons sold the toproperty Henry
and Kodal.

Marple appeals, that trialarguing the court misconstrued the list-
ing agreement. At oral argument made clear thatMarple its sole
claim is that the March 1992 sale of the Pausons’ Henrytoproperty

$327,000and Kodal for togave liabilityrise for a Marplecommission.
that $300,000contends the Pausons’ temporary of theacceptance of-

fer in January 1991 shows that the defendants found this amount to
an acceptablebe the termprice during of the listing agreement. He

$327,000out thatpoints the for thepaid exceedsproperty clearly the
$300,000 that the defendants deemed and relies on ouracceptable,

Frederick,in 482,decision v.Finlay (1992),135 N.H. 606 A.2d 1375
to thatargue the defendants paymust aMarple commission because
the property was sold to Henry and Kodal on terms to orequal bet-
ter than those toacceptable the defendants during the term of the
listing agreement.

“This Court will not the trialdisturb court’s or rul­findings
ings theyunless are not supported by the evidence or are erroneous

Frederick,as a matter of law.” v.Finlay 485,135 N.H. at 606 A.2d at
omitted).1376 and A(quotation brackets real estate broker’s entitle­

ment to a commission is upon agencybased its agreement with the
Patterson,seller of the Fischer v.property. 318, 320-21,97 N.H. 86

851, (1952);A.2d 852 see 93 346,House v. 120 N.H.Clearing Khoury,
(1980).348, 671,415 A.2d 673 Where such an agency agreement ex­

ists, “a broker is entitled to a commission under such an ifagreement
the broker aprocures willing buyer.”and able N.H.Finlay, 135 at
486, at It606 A.2d 1377. is not thatdisputed Hen­Marple “procured”

inry and Kodal the sense that Marple the of“inform[ed customers]
the property House,and to the[led seller.” 93 120Clearingthem]
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is whetherdisputethe partiesWhat349, A.2d at 673-74.at 415N.H.
recovery byprecludeslisting agreementparticularterms theirby its

ofterminationsold after thewasthe propertybecausethe broker
pro-ninety-dayof theexpirationafter theandlisting agreementthe

that it does.We holdagreement.in theforprovidedperiodtection

in listing agreement,thespecifiedtime isa definiteWhere
if achieves the resultonly hea commissionis entitled tothe broker

215,§ at 956Brokers12 Am. Jur. 2dthe time specified.within
852; 135320, Finlay,A.2d atat 86(1964); Fischer, 97 N.H.see cf.

(defendant’s thatcontentionat 1378-79488-89, 606 A.2dN.H. at
beyond protection pe­placesale tooknot owed becausecommission

into be­was enteredpropertyto purchasewhere optionriod failed
atlisting agreementTheagreement).listingtermination offore

in relevant part:providesissue
or else beforemyself anyoneby you,“If is soldthe property

forI to a feeagree pay youagreement,of thisthe expiration
byIf is introducedof a customerservices 6%.professional

abyin or co-brokerany degreeeffortsthrough youroryou
of theexchangeand a sale ordegreein anyor his efforts

at whateversuch customerwithagreed uponisproperty
value, to the above statedhereby agree pay youIorprice

ifshall be thecompensation paidfee. Suchprofessional
transferred withinsold, or otherwiseconveyedisproperty

anythis or exten-authoritytermination ofdays90 after the
negotia-the has hadagentto to whomanyonesion thereof

termination, Ifinal have receivedprovidedtopriortions
pur-the names ofincluding prospectivein writing,notice

orchasers, agreementof thisor terminationuponbefore
thereof.”any extension

to gainsets forth three methodsthat the contractMarple argues
ineach out its own sentence.spelledin thiscompensation paragraph,

in timeapplying ninety-daycourt erred theIt that the trialargues
that Marple’s readingto the contract. We finduniversallylimitation

in aThe fallsninety-day provisionnot reasonable.of the contract is
it.immediately precedethose whichthat modifiesclearlysentence
ofto the fee due the occurrenceuponsentences referprecedingBoth

aa the seller and customera or an to sale betweenagreementsale
in question beginsThe sentence “[s]uchintroduced the broker.by

of in thespoken precedingto the feesrelating backcompensation,”
sentences.

a later in theby provisionis bolsteredOur interpretation
contract, which reads:
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“The agreesSeller ... the Broker apay[t]o fee for profes-
sional services . . .. . . said orproperty, any[i]f [t]he part
thereof, exchangedis sold or within 3 calendar months after
the expiration of this orAgreement, any extensions or re-

hereof,newal to who isanyone introduced to the said prop-
erty thethrough efforts of the Broker or this agents[sic]
during the term oforiginal any extension thereof.”[sic]

Read together, these makeprovisions clear that is toMarple paidbe
a fee in any case where a sale of propertythe or an agreement result-

ining a sale of the property is achieved before the listing agreement
(oror if a saleexpires, of the is achievedproperty ninetywithin days

months)three of the ifexpiration the sale is to anyone either intro-
duced to the seller or negotiated bywith the broker during the term
of agreement. case,the In the instant the sale of the property for
$327,000, claim,whichupon Marple bases its was neither accom-
plished nor agreed upon until well after the ninety-day protection

hadperiod expired. the trial court inAccordingly, did not err deny-
aing Marple commission for this sale.

Affirmed.

Horton, J., BROCK, C.J.,with dissented;whom joined, the
others concurred.

HORTON,J., dissenting: court,This case is decided by the trial and
affirmed in the opinion of the onmajority, the basis of the ninety-
day protection clause inpresent both the multiple listing agreement
and the Marple agency agreement by thesigned parties. The inter-
pretation given to that clause provides an absolute bar to the receipt

a sale,of commission for any conveyance, or transfer outside of
ninety days from the expiration of the Iagency. would theinterpret
clause differently. multipleThe listing agreement provides for the

(1)payment of a commission in three circumstances: the prop-“[i]f
erty is sold by you agent], myself anyone[the [the or elseseller]
before the expiration of this Iagreement, agree to a fee forpay you

(2)6%”;professional services of a customer is by you“[i]f introduced
or inthrough your anyefforts or adegree by co-broker or his efforts
in any degree and a sale or of theexchange property is agreed upon

value,with such customer at whatever price or I tohereby agree pay
(3)fee”;theyou above stated professional compensation“[s]uch

shall if sold,be the ispaid property conveyed or otherwise trans-
ferred within 90 afterdays the termination of this authority anyor
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negotiationshas hadthe agentto whomto anyonethereofextension
names,notice, includingwrittentermination,” providedfinaltoprior

Thus, thein the sale.involvedisagentand no othergivenhas been
com-requiringthree situationsenvisionslisting agreementmultiple

courseordinaryin thea is madewhere saleThe first ispensation.
havethe partiesis whereThe secondlisting.of thethe termduring
con-subsequentlyand a sale istheby agenttogetherbroughtbeen
thealone, withhas dealtagent,thethird is whereThesummated.

contact, consummatedand the sale isthethe seller ofnotifiedbuyer,
agreementThe Marplethe listing.of end ofdays theninetywithin

isbuyerand ableready, willingif afeepercentfor the sixprovides
seller, if issaleto thesatisfactoryterms and conditionsonfound

seller, sale isor whenincluding theanyone,ofthe effortsthrough
buyerto alistingthe end of themonths ofwithin threeconsummated

theduringtheby agentintroducedhas beenthe propertyto whom
broughthave beenbuyerandthe sellerlisting.of the Whereterm

ninety-daytheof negotiation,the purposethe forby agenttogether
not apply.limitation should

clause, thethe protectionthe absence offound “[i]nThe trial court
favorsthatreadingto asusceptibleisauthorizationlistingexclusive

protectionI hold that thewouldSinceinterpretation.”the plaintiff’s
in this case wascase, and the decisionto thisapplicableclause is not

Iclause, wouldof thatinterpretationby contrarythesolely driven
for a new trial.and remandreverse

BROCK,C.J., in the dissent.joins
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