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negotiationshas hadthe agentto whomto anyonethereofextension
names,notice, includingwrittentermination,” providedfinaltoprior

Thus, thein the sale.involvedisagentand no othergivenhas been
com-requiringthree situationsenvisionslisting agreementmultiple

courseordinaryin thea is madewhere saleThe first ispensation.
havethe partiesis whereThe secondlisting.of thethe termduring
con-subsequentlyand a sale istheby agenttogetherbroughtbeen
thealone, withhas dealtagent,thethird is whereThesummated.

contact, consummatedand the sale isthethe seller ofnotifiedbuyer,
agreementThe Marplethe listing.of end ofdays theninetywithin

isbuyerand ableready, willingif afeepercentfor the sixprovides
seller, if issaleto thesatisfactoryterms and conditionsonfound

seller, sale isor whenincluding theanyone,ofthe effortsthrough
buyerto alistingthe end of themonths ofwithin threeconsummated

theduringtheby agentintroducedhas beenthe propertyto whom
broughthave beenbuyerandthe sellerlisting.of the Whereterm

ninety-daytheof negotiation,the purposethe forby agenttogether
not apply.limitation should

clause, thethe protectionthe absence offound “[i]nThe trial court
favorsthatreadingto asusceptibleisauthorizationlistingexclusive

protectionI hold that thewouldSinceinterpretation.”the plaintiff’s
in this case wascase, and the decisionto thisapplicableclause is not

Iclause, wouldof thatinterpretationby contrarythesolely driven
for a new trial.and remandreverse

BROCK,C.J., in the dissent.joins
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assist-Laplante,N.(JosephHoward, attorney generalR.Jeffrey
for the State.orally),andon the briefattorney general,ant

(Nicholas onK. HolmesofLaw ConcordOffices,& SistiTwomey
for the defendant.orally),andthe brief

onWeir, Jr., convicteddefendant, wasThayer, The WilliamJ.
(1986),632-A:3, after aIIassault, RSAsexualcounts of feloniousfive

J.). thatargues(.Fauver, The defendantin CourtSuperiortrialjury
refus-jury byimpartialfair andhis to arightviolatedtrial courtthe
affirm.another. Wedisqualifyingandjuror byonedisqualifytoing

B,A Jurorandto as Jurorin will be referredjurors questionThe
bydire conductedafter voirwere selectedjurorsBothrespectively.

to thecourt readtheprocess,the selectioncourt. As ofpartthe trial
five countsthe defendant:againstten indictmentsjurorsprospective

thea betweengirlcontact withfor sexualsexual assaultof felonious
of aggra-and five countsage,ofyearsthirteen and sixteenofages

with the addi-acts butfor the samefelonious sexual assaultvated
trialTheforce and violence.the use ofallegation physicaloftional

potentialas tojurorsprospectivethe ofquestioned panelcourt then
of the trial. Neithermattersubjector theregarding witnessesbiases

pro-or statementsthe questionshad withjuror any problemat issue
in voir dire.the trial courtbypounded

Federal Con­the State andhis claim on bothThe defendant bases
same, see Stateare theprincipleswe believe thestitutions. Because

1202, cert.denied, 1141197, S.639, 646,Smart, 622 A.2dv. 136 N.H.
Hampshirethe New Con­(1993), believe that309 and because weCt.

does the Federalmuch asprotectionat least asprovidesstitution
claims underissue, the defendant’son this we addressConstitution

Ball,v.for See Statelaw, only guidance.to federal lawlookingState
(1983).232, 347,226, 471 A.2d 351124 N.H.

that ajusticeofsystemof ourprecept“It is a fundamental
Stateimpartial jury.”a fair andbyto be triedrightdefendant has the

(1992).906,110, 908 RSA107, 612 A.2d136 N.H.VandeBogart,v.
is not(1983) any jurorthat500-A:12, appearsII that itstates “[i]f

If is found tojurortrial.” aindifferent, set aside on thathe shall be
trial, he should beor theduringat time beforeanydisqualifiedbe

67-68,56,138Wong,v. N.H.from further service. See Stateremoved
(1993). aor “is not470, impartiality477-78 Indifference635 A.2d

Dowd, 366 U.S.mind.” Irvin v.It is a state ofconception.technical
omitted).(1961) trial court’s determination717, “The724 (quotation

selected, a ofessentially questionjurorsof theimpartialityof the
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demeanor and ‘iscredibility, entitled ... to special deference.”’
Smart, 653,136 N.H. at 622 A.2d at 1206 Yount,Patten(quoting v.

(1984)).1025, such,467 U.S. 1038 As the trial court’s determination
on this issue will be reversed for anonly abuse of discretion or aupon

thatfinding the decision againstwas the weight of the evidence.
Wong, 67,138 N.H. at 635 A.2d at 477.

We first address the defendant’s contentions regarding Juror
commenced,A. Before trial Juror A reported to the trial court that

she had informed her instructorknitting that she might not be in
class the week of the trial because “I’m to begoing jury dutyon
again, and it itlooks like be amight pretty horrendous case.” The
knitting instructor responded son,that her a State trooper, might
have been the arresting officer. Juror A told her instructor that she
did not believe it was the same case. The prosecutor, who knew the

name,byinstructor’s son confirmed that he was not involved in the
case at all. The trial court conducted a colloquy to determine

jurorwhether the would be biased as a result of her conversation
with her instructor. Juror A replied consistently that her conversa­
tion would not affect her impartiality.

Juror A also to the courtreported that her instructor had said that
if it her,were toup “I’d him Inhang by....” response to questioning

counsel,by A, however,defense Juror said that “I don’t even ifknow
she [defendant],was thetalking about because officer in-police[the

involved the is not her son.” The followingcase] colloquy ensued:
“[DEFENSE you youCanCOUNSEL]: assure me—can
that even though this ofacquaintance yours made this state-

—ment youthat will be able to thattotally put aside
THE huh,JUROR: Uh definitely.
[DEFENSE —and decide these onCOUNSEL]: facts the
case and on the testimony?
THE facts,JUROR: On the period.
[DEFENSE And not upon—COUNSEL]:
THE JUROR: else’sAnybody prejudgments, yes.
[DEFENSE ObviouslyCOUNSEL]: we’re abouttalking
your knowledge of a relative of a state trooper. youDo think
that all policemen tell the truth all the time?
THE JUROR: No.
[DEFENSE Can youCOUNSEL]: envision circumstances
under which policemen may lie or not tell the truth or be
mistaken?
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it,youit as seeWell, they tellprobably[THE JUROR'J:
mayelsea different or someonelightinyou maywhich see

tell the truth.... I hope theyin a light.see different
I that. But canhopethink we allCOUNSEL]:[DEFENSE

an out-would maketheywhereenvision circumstancesyou
inlie court?right

not.I to Isay hopeknow. would haveTHE JUROR: I don’t
I I’ll andfar as never knowgo.as much canThat’s as—as

fully.”truthwill if theyou they’re tellingneither
courtA for cause. The trialcounsel to strike JurorDefense moved

she statedimpartiality,A her andregardingJuroragain questioned
else“until someonethe defendant innocentpresumedthat she
also. ShebeyondIf . a reasonable doubt.”differently. so—.proves

and withoutimpartially prejudgment.that she proceedcouldreplied
strike, thatstatingmotion totrial denied the defendant’sjudgeThe

to herandcarefully Juror A’s demeanor listenedhe had observed
answers, and that he was

the willingnesshas the andjuror ability“satisfied that this
of inno-to the instructions on aapply presumptionCourt’s

constitutionallyof this and the requirementcence defendant
until the pre-that this is innocent Statepresumeddefendant

to the thatjury guiltysents sufficient evidence convince he’s
I she is ... ofcapablea doubt. think thatbeyond reasonable

knowsjuror. this herrendering a fair verdict . . that[and]
and honor that Socharge.duties and will...responsibilities
her.”goingI’m not to disqualify

erred torefusingthat the trial court inarguesThe defendant
(1)A, a thethat she formed thatcontendingstrike Juror had: belief

(2)anybefore had been presented;case was “horrendous” evidence
(3)after had beenjury empaneled;the case with others thediscussed

andan defendantby guiltytold that the wasacquaintancebeen
(4) on dire that sheseverelybe failed to reveal voirpunished;should

falsely;knowingly testifynot believe that officers everpolicedoes
(5) made voircontradictory duringand statements dire.

to anThe first and contentions boil downdefendant’s third
that A had the The recordJuror defendant.argument prejudged

comment tosupportnot this Juror A’s her instructorargument.does
not,it be horrendous case” does as the defend­“might prettythat a

hear­jurorthe the casesuggests,ant reflect that beforeprejudged
evidence, reflects the toldany only jurybut rather what wasing pool

the ten of sexualjudge;the that case involved countsby namely,
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assault, anal,counts forcible in-including charging vaginal, and oral
a jurortercourse. It would strangebe indeed who would not suspect

thethat evidence to come bemight somewhat horrendous.

As for punishmentthe instructor’s comment of theregarding
defendant, thatJuror A stated she did know if thenot instructor was

on,that sittingeven to the case she was that it wouldreferring and
sway her own as to theopinion guiltnot defendant’s or innocence. To

indifferent, a needjurorbe not come into the trial with informa­no
or impressiontion of the nature of the case. “It is if thesufficient
canjuror lay aside impression opinionor and render a verdict[her]

Laaman,on the in 114presentedbased evidence court.” State v.
(1974).794, 800, 354,N.H. 331 358 The trial judge,A.2d who listened

of toto all Juror A’s and was able view her andresponses demeanor
her did notcredibility, findingassess abuse his discretion in that

AJuror need not be excused.

The second is thatdefendant’s contention because AJuror
case,disobeyed the trial court’s admonition not to discuss the she

could not be to trialcounted follow the court’s instructions forupon
the remainder of the trial. The defendant trialcomplains that the
court “did not appear give anyto this evidence inweight its decision

thedenyto defendant’s motion to strike” A. Thedisagree.Juror We
courttrial found that Juror Aspecifically would be able to follow his

instructions, that knew her responsibilities,she duties and and that
chargeshe would honor the to the defendant untilpresume innocent

otherwise aproven beyond reasonable doubt. This nei­finding was
anther abuse of discretion nor theagainst weight of the evidence.

fourthThe defendant’s and fifth contentions Jurorrelate to
statements herregardingA’s of the offi­perception honesty policeof

The thatarguescers. defendant her statements contradictorywere
and reflected a bias in favor of thebelieving truthfulness of police
officers as a disagree.class. We Juror A was asked two relevant
questions during jurythe initial voir dire of the panel: you“Do be­

that a ispolice likelylieve officer more to be truthful than other
witnesses?” and “Do understand that theyou testimony policeof a
officer is entitled to special merelyno consideration because it comes

a Shepolicefrom officer?” stated that she had no ei­problem with
of questions. Duringther these the enteredcolloquy justinto before

asked,trial thinkbegan, again youthe she was “Do that all police­
tellmen the truth all the time?” She “No.”replied, questionedWhen

to whether she envisionas could circumstances under which a police­
lie, truth,”may repliedman Juror A that she tell“hope[d] they the
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ascourt,in “[t]hat’slie buttheythat wouldn’thopedthat sheand
— ifyouneither willI I’ll never know andfar as can go.much as as

context, these statementsinfully.”truth Takentelling thethey’re
toward believ-a biasedjurorand do not showcontradictorynotare

not itstrial court did abuseofficer. Theof atestimony policetheing
thisA the onpanelfromin to remove Jurorrefusingdiscretion

ground.
B.concerning Jurorargumentsturn to the defendant’sWe now

theandprosecutorfrom thetrial, the trial court learnedtheDuring
onB’s nameJurorrecognizedofficer hadprobationcourt clerk that a

them, amonghad toldlist, the officerprobationand thatjurythe
teacher, hadschooljunior higha formerjuror,that thethings,other

stepdaughter,officer’sthe probationadvances towardmade sexual
to thehad complainedand other parentsthe officerprobationthat

to resign.fired or forcedboard, had beenjurorand that theschool
BJurorB in chambers.a voir dire of JurorThe trial court conducted

hebecausesystemfrom the schoolresignedthat he hadstated
ofsomehandlingoversystemwith the schooldisagreementa“[h]ad

the courtillness. Whenstudents,” of a stress-relatedthe and because
respecthim withmade aboutany allegationsif there had beenasked

“No, I kind ofB and know whatstudents, replied,to female Juror
as-No.” He alsosexual contact.you meaning,that areallegations

reason existedand that noimpartial,the court that he could besured
if, theduringhim then askedfrom the Thejury. prosecutorto excuse

teacher, “any ques-there had beenas a schooljuror’s employment
Bfemale students?” Jurorto involvement withyourtions raised as

malefriendly with both“Yes.” He stated that he had beenreplied,
insit histhat students wouldfrequentlyand female students and

him some-talkingended at 2:15 withp.m.,classroom after school
“didn’tsuperintendent4:00 The andp.m. principaltimes until 3:30 or

madeknew of no complaintsHe stated that heapproach.”like that
him.that the had withprincipal spokenbutby parents,

B to remain on thetrial court allowed JurorAfter this thecolloquy,
trial courttheday. following day,for the balance of the Thejury

jury.him from theB not and excusedqualifiedfound that Juror was
ruling:for itsprovided followingThe court the basis

including B]’son I observed yesterday, [Juror“Based what
meetingthat criticized forbeinghe wasacknowledgment

— criticizedbeing apparentlyafter school with his students
administration, of... anand based on the statementsby the

Court, ofknowledgeof this which based on his ownofficer
thewas made to the administration andthe whichcomplaint
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subsequent decision of to resign,[Juror B] leads to the
inference thatstrong although mayhe not have committed

acts ofany students,sexual with the thatimpropriety he
was well aware that werecharges being made himagainst
by the administration of the school.”

arguesThe defendant that the trial court inerred relying
the ofupon hearsay the officer’sreports probation complaint to the

school district. Adisagree.We trial “has thejudge discretion to
juroraquestion qualificationswhose have been called into doubt

trial in to resolveduring order such matters as arisethey and ensure
an impartial and competent jury.” United States v. 845Campbell,

(8th 1988).782, fact,F.2d 785 “InCir. he should carefully investigate
sourceevery which would be calculated to throw any thelight upon

of a if thecompetency juror, and is not ofjudge entirely satisfied the
competency juror, jurorof the such should be excused.” 47 Am. Jur.

(1969). Here,§ 2112d theJury information to trialprovided the
clerk,judge by prosecutorthe and the court uponbased the proba­

jurortion officer’s that areport subjecthad been to complaints re­
victim,female students of similargarding age as the raised a serious

question juror’sabout the whichimpartiality the did not err injudge
investigating. See 845 F.2d atCampbell, 785-86. This investigation
consisted of questioning juror.the The who injudge, was the best
position demeanor,to Juror B’sjudge credibility and determined
that BJuror was not to serve as aqualified juror. While the better

have forprocedure may been the trial court to question proba­the
tion officer we do notdirectly, find that the trial court abused its

indiscretion theconsidering reports given by the prosecutor and the
court clerk of probationthe officer’s complaints to the school dis­
trict. Juror B’s own statements corroborated much of the informa­
tion in the reports. Juror B admitted to having been criticized for his
involvement with female students of similar age as the victim. While

made,he denied that any allegations had been he knew that the alle­
ingations concernedquestion sexual contact. He conceded that he

resigned from his inposition part because of a withdisagreement the
school system his ofregarding “handling some of the students.”

record,Based thisupon we cannot find that the trial court abused its
discretion.

Affirmed.

BROCK,C.J., sit;did not the others concurred.


