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Hillsborough-northern judicial district
93-653No.

C.Alice True

v.

Fleet Bank-NH

19,July 1994

by orally, plaintiff.Nashua,Finkle,N. forBruce of brief and the

(Michael F.P.A., Nashua,& of Merra andSullivan Gregg,
orally),brief,L. Merra for the de-Francis Cramer on the and Mr.

fendant.
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Thayer, defendant, Bank-NH,J. The Fleet appeals an order of
J.)the Superior Court {Barry, granting judgment for the plaintiff,

Alice C. True. affirm.We
In lieu of thetestimony, parties submitted an agreed statement of

facts to the trial 9,1989,court. On March the plaintiff’s ex-husband,
True, checks,Richard caused $82,608.48,two totalling issued,to be

each payable to both the plaintiff and her attorney, Railed,James for
settlement of the plaintiff’s interest in the marital estate. Both
checks were drawn on Bank,the Indian Head National to which the
defendant is the bysuccessor merger.

Railed indorsed both “payablechecks to James Railed for Alice
True,” and deposited them into his trust account. The parties do not

thatdispute bank,the drawee the defendant in action,this lacked
written authorization from plaintiffthe empowering Railed to nego-
tiate the checks on her behalf. The collected proceeds of both checks
have, 9, 1989,since March inremained an interest-bearing trust ac-
count and subjecthave been the of separate litigation between the
plaintiff and Railed.

In action,the instant the trial court found that because the two
instruments were not inpayable alternative,the and because Railed
was not authorized to sign for the plaintiff, the indorsements of both
Railed and plaintiffthe were required. (1961)See RSA 382-A:3-116

amended,(repealed, 382-A:3-110(d)and reenacted as RSA (Supp.
1993) (effective 1994)).1, Thus,Jan. ruled,the court the defendant

instruments, 382-A:3-419(l)converted the two (1961)RSA (repealed,
amended, 382-A:3-420(a)and 1993) (effec-reenacted as RSA (Supp.

1,1994)),tive Jan. and was liable to the plaintiff for the face amount
instruments, 382-A:3-419(2)of (1961)the RSA (repealed, amended,

382-A:3-420(b) 1993) (effectiveand reenacted as RSA (Supp. 1,Jan.
1994)).

On theappeal, defendant first argues that the trial court erred in
ruling that a conversion occurred. In spite of the incomplete indorse-
ments, the defendant asserts that Railed was merely as theacting
plaintiff’s authorized representative when he indorsed the two
checks, 382-A:3-403(l) (1961)see RSA amended,(repealed, and reen-

382-A:3-402(a) 1993) (effectiveacted as RSA 1,(Supp. 1994)),Jan.
that, event,and in any the funds reached their destination;intended

namely, an trustinterest-bearing account for the benefit of the plain-
Thus,tiff. in oflight the “commercial actions,reasonableness” of its

the defendant would have us hold that damages should not flow from
its payment on the incomplete indorsements. We disagree.

The agreed statement of facts explicitly states that the“[a]t
time the checks were . .deposited . the drawee bank any[lacked]
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Mrs. Mr. Railed to ne-authorizingwritten authorization from True
the checks on nogotiate supplemen-her behalf.” These facts provide

plaintiffindication that the clothed Railed withtary implied
toauthority negotiate the checks on her behalf. “When one does

with the it is tothrough necessarilybusiness another latter’s agent,
that the notauthority principalbe understood the to bind isagent’s

Association,than that Co. v.greater actually given.” Security Fence
omitted).910, (1957)190, 194,101 N.H. 136 A.2d 913 On(quotation

us, rulingthe facts before we concur with the trial court’s that Railed
the to for theauthority sign plaintiff.lacked

Nor are we the onpersuaded by sup­defendant’s reliance the
posed “commercial reasonableness” of the transaction or that the
funds theirnecessarily reached intended destination. When the de­
fendant the checkaccepted two-party plaintiff’swithout the indorse­
ment, deprivedit her of of andrights placedher the fundsownership
beyond her control. to theWe fail understand how defendant can

“commerciallycharacterize as the dischargereasonable” of the
inplaintiff’s interest the checks without her consent. itSimilarly,

cannot be said that moniesthe reached their intended destination
beneficiary,when one intended the of inci­plaintiff, deprived anywas

dent of ownership. We therefore find no error with the trial court’s
determination that a conversion occurred.

defendant,The citing case jurisdictions,law from other next
that the trialargues court erred by to consider variousfailing com­

(1961)mon and equitablelaw defenses. RSA 1-103382-A: does permit
the consideration of common law principles of law and equity unless

arethey “displaced the ofby particular provisions this Thechapter.”
defendant’s for conversion inliability this was governedcase for­by

382-A:3-419(2),mer RSA clearlywhich the ofdistinguishes measure
of draweeliability converters,converters from that of non-drawee
theleaving commonavailability of law open onlydefenses to non­

drawee converters. measure of the liability“[T]he drawee’s is the
face amount of Inthe anyinstrument. other action ... the ofmeasure

isliability presumed to be the face amount of the instrument.” RSA
382-A:3-419(2) (1961) added). 4(emphasis Comment to this section

no drawee,...leaves doubt that the case of the the presumption“[i]n
forliability the face of[of value the is replaced byinstrument] a rule

of absolute In ofliability.” this we hold thatlight language, any com­
mon law defenses that havemight been available to the defendant

displacedwere by liabilitythe strict set forth instandard former
382-A:3-419(2).RSA
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liabilitythat appliedWe the absolute standardacknowledge
case areplaced by presump­to the defendant in this has since been

382-A:3-420(b) 2 (Supp.See &liabilitytive standard. RSA comment
1994).1993) (effective 1, Nevertheless, this torecent revisionJan.

Code toinapplicable interpretationthe Uniform Commercial is the
statute, Bradleythe isprior unambiguous.of the as statuteprior Cf.

Commissioner, 441, 446-47,128Taylor,Real Estate Trust v. N.H.
(1986)1212, trial inter­515 A.2d 1216 the court’s literal(upholding

statute).unambiguous predecessorof anpretation
theawardingthe thatLastly, argues judgment againstdefendant

in effect ofthe full face amount of the two checks has thedefendant
in of commonstatutorythe defendant contravention andpenalizing

382-A:1-106(1) 1993);(1961); 507:16 Vrat­See RSA RSA (Supp.law.
(1972).73,Auto, Inc., 71, 66,112 289 A.2d 68 Thev. N.H. N.H.senes

by that theargument reiteratingdefendant to bolster thisattempts
lan­byintended and us todirectingfunds reached their destination

in the order that the defendant had “failedstatingtrial court’sguage
mustheed the of RSA 382-A:3-116mandatory provisions [and]to

added.)the therefore.”pay penalty (Emphasisnow
ishold the literal of this statuteapplication unambiguousWe that

that of theproceedsnot a and we have ruled the“penalty,” already
That awardchecks not reach their intended destination. thetwo did

thein case does not defendant is evidenceddamages penalizeof this
precluded bringingthe fact that defendant has not been fromby the

action, action, to pro-or a civilappropriate joining pendingan civil
unjustits and enrichment.rights preventtect

addition,In trial of the defend­the court’s characterization
notnot We dodamages “penalty” compelant’s as a does reversal.

term, context,when in to thatimply punitiveunderstand that read
Moreover, thatawarded.being “[a]ssuming arguendosanctions were

affirm the re­maycourt’s was we nonethelessreasoning faulty,the
it exists.” v. 136ground Long Long,if a alternative forsult valid

(1992).620, Here,25, 28, 622 its unfortunatedespiteN.H. 611 A.2d
choice, tocourt the relevant statutecorrectly appliedword the trial

pre­facts and at the level ofupon damagesan set of arrivedagreed
our review of record as sub­by the statute. Based theuponscribed

Co.,court, see v. Ins.mitted to the lower Masse Commercial Union
1041, (1993), is628, 631-32, 620 1044 the defendant136 N.H. A.2d

ofcontrary result as a matter law.not entitled to a
court’sbetween the trialdiscrepancynote a existsslightWe that
checksthe that the two$82,680.48, parties’ stipulationof andaward

this dis-$82,608.48. us addressNeither has asked topartytotalled
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such, increpancy. upholdAs we the dollar amount included the trial
court’s order.

Affirmed.

J., sit;HORTON, notdid the others concurred.

Ossipee District Court
No. 93-661

Thomas Kondrat

v.

Freedom School Board

19,July 1994

Kondrat,Thomas by brief and orally, se.pro
Burke,Kidder & of Laconia F.(Bradley Kidder on the brief and

orally), for the defendant.

JOHNSON, plaintiff, Kondrat,J. The Thomas appeals the decision
of the DistrictOssipee (Patten, J.),Court dismissing his small claims

ancomplaint seeking additional for auditing services he per-$850
formed for the Freedom School District. We reverse and remand.


