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1993).secured a warrant article. See 197:6 This(Supp. argu-RSA
ment is because even if it were that Kondrat wasunavailing proven

$150,aware that the had set at RSA 194:10 entitlessalaryboard his
Kondrat to a set the voters. That a had notsalary by salarydistrict
been set the at oralby by partiesschool district was conceded both

Therefore, we to district court for a resolutionargument. remand the
of what Kondrat’s services were worth that he be anmayso afforded
equitable remedy.

Reversed and remanded.

All concurred.
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(Tina Nadeau,L. assistantHoward, attorney generalR.Jeffrey
theorally),the and for State.attorney on briefgeneral,
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P.A.,Kinghorn Maynard, Maynardof L.(Stephen& Nashua and
brief,R.Eric Wilson on the and Mr. for theorally), de-Maynard

fendant.

Horton, defendant, Carroll,J. The Jason was convicted after
J.)jury Superiortwo trials in Court of degreesecond mur-{Murphy,

and toconspiracyder commit murder. thatappeals, arguingHe his
involuntaryconfession was and that the violated hispolice right to

remain silent. affirm.We
The factspertinent follow. The andstrangled bodystabbed of

Johnson, then inSharon an advanced of wasstage pregnancy, found
29,a 1988,at Bedford construction on the ofmorning Julysite and

the State Medical Examiner determined that she had been killed the
before. Newnight Hampshire SergeantState Police Roland Lamy

was later to the andassigned case learned from one PfaffTony that
husband, Johnson,the victim’s Ken had solicited Pfaff to move the
shortlyvictim’s car after the time of murder. Investigationthe into

Pfaff’s thatbackground revealed the nineteen-year-old defendant
Pfaff,withworked and that the defendant had not for workreported

on the night Lamyof the murder. first interviewed the defendant on
24, 1989,November at the National Armory.Guard The defendant

admitted been athaving the murder with Pfaffscene and Johnson
but admitted no other ininvolvement the murder. After acompleting

effect,written statement to this the hedefendant indicated was tired
and, agreeing later,to continue the interview three days went home

hiswith parents.
25,On the ofmorning however,November the defendant told his

parents that he wanted to recant his previous to the po-statements
Afterlice. the defendant tounsuccessfully Lamy,tried contact Karen

Carroll, the defendant’s officer,mother and a policeBedford called
her colleague, Bedford CaptainPolice Leo Morency, who drove to the
Carroll home where he theadvised defendant of his Miranda rights.
After withMorency Lamyspoke by thetelephone, agreeddefendant

togoto the policeBedford station to continue the interview. The
defendant drove himself his station,and mother police where,to the
at about 1:30 hep.m., Lamymet and inMorency Morency’s office,
which measured about by10 feet 10 feet and had two outside win-

thereafter,dows. Shortly State Police joinedNealSergeant Scott the
interview. After Lamy reminded the thatdefendant he was “still un-

Miranda,”der the defendant denied any knowledge of the murder.
In voice,a raisedsometimes Lamy repeatedly said nothe did believe
the defendant. At about 2:45 p.m., the defendant asked to have his
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mother, thegetwent to the defendant’sLamymother Whilepresent.
dayof the be-that his statementMorencytold and Scottdefendant

Pfaff.true, Lamythat afraid of Johnson andwas and he wasfore
Karen Carrollthe that beforehearinglater testified at suppression

room, her was as theenteringhe told that shethe interviewentered
that,mother, officer, she wasalthoughnot a andpoliceasdefendant’s

to do any-in she was freeinterrogation,to the theirpolicenot assist
bothLamyas the mother. and Scottshe wanted defendant’sthing

ofin the thepresencea similar instructionLamy gavetestified that
defendant.

resumed, at activatedp.m., MorencyThe and about 3:20interview
interview,the of theDuring portionaudio recorder. recordedan tape

to her son. Both she andquestionbegan aggressivelyKaren Carroll
times, several times the defendantraised voices at andLamy used

thethat it was one of mostMorencyto and Scott testifiedbegan cry.
had ever witnessed. Dur-interrogations theyand intenseemotional

interview, admitted, alia, thatdefendant inter hethe theing taped
$2000,in for thatPfaff to the murder hehad withagreed participate

into a mall totrick victim driven from thehelped beinghad Pfaff the
victim,site, thatthat he had been the first to stab the heconstruction

murder,after that histhe victim’s car the and ownhelpedhad move
At defendantweapon. point,the murder this theknife waspocket

toand, tears, said, justin “I to home. I wantgo godown wantbroke
II ... want to home.” The interviewgo gowant to home.home.

minutes, at Afterconcluding 3:49 thep.m.continued for another two
ainterview, a statement and con-writtencompletedthe defendant

asked to theweapon. diagramfor the murder Whensent search form
he too tired. At about 5:30scene, the defendant said wasmurder

the he wentday,after to the nextcomplete diagramsp.m., agreeing
27, toagreedmother. November the defendanthome with his On

interview, paidhe that had beenwhich admitted heduringanother
atthe carand he and Pfaff had forced the victim into thethat$5000

with murder.charged capitalThat the defendant wasmall. night

I. Voluntariness Confessionof
25 con­arguesthe that his NovemberOn defendantappeal,

I,of article 15admitted in violationinvoluntary partfession was and
fifth amendments toand the and fourteenthof the State Constitution

by policeit induced improperbecause wasthe Federal Constitution
hisleniency, conditioning protectiontechniques, including promising

him that not a Becausesuspect.and he wasmisleadingon confessing,
to a criminal de-provides greater protectionthe State Constitution
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fendant with torespect the voluntariness of confessions than does
Constitution,the 123, 128,Federal see State v. Carpentier, 132 N.H.

181, 184 (1989),562 A.2d we decide this case under the State Consti­
tution with reference to federal onlycases to aid our analysis. See

Ball, (1983).124 226, 232, 347,State v. N.H. 471 A.2d 351

Whether a statement is voluntary is a of fact.question
McDermott, (1989).495, 500, 1302,State v. 131 N.H. 554 A.2d 1305

The State must prove doubt,voluntariness abeyond reasonable
State v. Phinney, 145, 147, 370 1153, 1154(1977),117 N.H. A.2d and a
trial court’s finding of voluntariness will not be reversed itunless is
contrary evidence,to the manifest weight McDermott,of the 131

500,N.H. at 554 A.2d at A1305. statement voluntaryis if it isonly
the of anproduct essentially free and unconstrained choice and thus
must be considered involuntary where the defendant’s will has been
overborne by improper police tactics. State v. 124Reynolds, N.H.
428, 434, (1984).1172,471 A.2d 1175 weAlthough have said that a
confession is ifinvoluntary “‘extracted by any sort of threats or
violence, or obtained by any direct or implied promises, however
slight, or theby influence,’“exertion of any improper see State v.

90, (1983)124Copeland, 92, 238,N.H. 467 A.2d 240 (quoting Bram v.
States, 532, (1897)) (bracketsUnited 168 U.S. 542-43 omitted), vol­

untariness is more properly bydetermined considering the totality
of the circumstances. See Carpentier, 129,132 N.H. at 565 A.2d at
184; see also Arizona v. Fulminante, 279, (1991) (ex­499 U.S. 285

thatplaining the Bram test for voluntariness is inconsistent with the
test).current totality of circumstances

The defendant first that hisargues confession was involun­
tary because it was byinduced ofpromises immunity and leniency
from both his mother and Lamy. While, under the totality of circum­

test,stances most promises by policethe to the defendant are not
dispositive voluntariness,of a confession made in reliance aupon
promise of confidentiality or a promise of immunity peris se involun­

McDermott,Seetary. 501,131 N.H. at 554 A.2d at 1305. Our consti­
tution, however, is action,offended only by State see State v.
Chapman, 390, 400,135 N.H. 1055, (1992);605 A.2d 1062 State v.cf.

318,124Tapply, 325, (1983) (“neitherN.H. 900,470 A.2d 905 the
government nor ofany its agents anyhad topower violate or infringe
upon [defendant’s State thus,rights”),constitutional] and even

most outrageous“[t]he behavior by a private party to secureseeking
againstevidence a defendant does not make that evidence inadmiss­

ible under the Due Process Clause.” v.Colorado 479Connelly, U.S.
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(1986).- that Karen Car­157, 166 Here, trial court foundproperlythe
officer, an of the Stateroll, agentwas notpolicea Bedfordalthough

her, infirst outside and then thehad cautionedLamyinasmuch as
argues,to her role. The defendantprivatedefendant’s aspresence,

State,however, was not an of the theagentif his motherthat even
and promises.to correct her misstatements Whiledutyhad apolice

in certain cases a trialcategorical duty,such arecognizewe refuse to
that, conduct, essentiallythe havepolicetheirmay bycourt find

Here,a theby private person.maderepresentationstheadopted
occurred; nor does thethat suchargue adoptiondefendant did not

that, outset,we note at thefinding. Particularly,thatcompelrecord
from statement Ka­anyto distance themselvesattemptedthe police

in the presence,make defendant’smight by detailing,ren Carroll
onlywe concern ourselvesAccordingly,limited and role.privateher

Lamy.made bywith those statements
(we are un-exchangeto oneonly allegeddirects usThe defendant

us)to in-tape providedfrom theLamy’sto discern statementable
leniency:a ofpromisethat he wasvolving Lamy argues

truth, thetellingThe off thelonger you put“[Mother]:
be,it and the worse it isgonnaharder is

ayouon because still havegonna yourselfbe
ass, I wantmychance to save dear. don’tyour

. . .prisonto see toyou go
Ma.I want to to eithergo prisondon’t[Defendant]:

truth.”Then tell us the[Lamy]:

made, the ex-nothingit is likethis statement wasassumingEven
in McDer-of made to the defendantconfidentialityplicit promises

There,involuntary.confessionthat led us to find a subsequentmott
in a afterDEA of his involvement murderagentsthe defendant told

said would be related tonothingassured that herepeatedlyhe was
Here, an inter-compelstatement does notLamy’sauthorities.State

inter-reasonablybut beimmunity mayas a ofpretation promise
truth. ofAny interpretationmere exhortation to tell theas apreted

in ofconsidered the contextas a whenLamy’s promise,statement
no ref-Lamy made otheris strained. Whileinterrogation,the whole

withinterrogation repletethe wasimmunity leniency,erence to or
Lamy’sa thatAccordingly, findingto tell the truth.exhortations

haveintended, reasonably per-and should beenwas bothstatement
exhortation, the rec-ceived, byismerely adequately supportedas an

ord.
a ofconstituted promiseif that statementLamy’sEven we assume

of involuntari-not arequire findinga doesimmunity, promisesuch
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McDermott,itness unless induced the defendant to confess. See 131
501, words,at InN.H. at 554 A.2d 1305. other while a confession

inmade reliance on such is a confession moti-promises involuntary,
See, Guarno,vated other factors is not. States v.by e.g., United 819

(2d 1987) (defendant28,F.2d 31 Cir. confessed because overwhelmed
amassed); Armontrout,hadby policeevidence Bolder v. 713 F.Supp.

(W.D.1558, 1989),1571 Mo. reversed on other 921grounds, F.2d
(8th 1990).1359 Cir.

Here, the evidence a that thesupports finding defendant’s
decision to confess was not due to TheLamy’s “promise.” “promise”
was made less than ten minutes before the end of the taped inter­
view, and the defendant had admitted thestabbing victim andafter
having been to inpaid participate the crime. evenWhile the most
tempting promise confession, here,cannot induce a prior the fact
that devastating admissions were priormade to this “promise” also

that even thesuggests later admissions were not induced by the
but“promise,” byinstead the same thatfactors motivated the earlier
Particularly,admissions. the record strongly suggests that it was the

torment of the defendant’s conscience and his mother’s overbearing
questioning that precipitated the crucial admissions during the in­
terrogation. Throughout the interrogation, the defendant repeatedly

confess,expressed his desire to “Isaying, have to let it “Igo,” want
so much to get life,”this over and out of “Imy just want to thisget

with,”over this,and “It’s not gonna easybe like tojust out,it Ispit
can’t, I want to so much.” frenzied,Without Karen Carroll’s emo­
tional and insistent questioning son,of her the defendant may well
not have confessed. it wasConsistently, her notquestioning, Lamy’s,
that reduced the defendant to tears and hispreceded crucial admis­
sions. Our constitution would not tolerate such byconduct a State
actor, here,but Karen Carroll conducted herself in her ca­private
pacity as a mother.

The defendant next argues that his confession was involun­
tary because the police conditioned fromprotection Pfaff and John­
son on his confessing. Admittedly, some courts have found
confessions ininvoluntary cases where state agents said they would

protectnot the defendant from a credible threat of imminent harm
from a third person unless the defendant confessed. See Arizona v.
Fulminante, (defendant’s499 U.S. 279 confession involuntary where

in return forgiven ofpromise protection inmates);from other Payne
Arkansas, (1958) (threatv. 356 mob).U.S. 560 of release to angry

case,present however,The is readily distinguishable and the record
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protec-that of statementsLamy’s regardinga nonesupports finding
confession in-from and Pfaff rendered the defendant’stion Johnson

voluntary.
Lamy:made by Sgt.defendant directs us to these statementsThe
of,afraid, afraidyou you’re“And if and tell us whatyou’re

Johnson, can take care of protecting you.Mr. weincluding
under-somethingcan’t take care of we don’tprotectingWe

stand.

cart the horse. Protectionwe are the beforeAgain putting
us thatyou convincingis commensurate onyour safetyfor

You haven’t done that to me.you want to be truthful.

afraid],Look, alreadyI that are we told[youunderstand
truth,tell us theif to the dollar here andyou, you get bottom

your safety.”we will then discuss
isolation,statements, viewed in could be taken asthese whenAgain,

but do not that inter-compelconditional ofpromises protection,
moreover, is inconsistent withSuch anpretation. interpretation,

Both andprotection.other on the beforetape regardingstatements
statements, seeking any quid pro quo, Lamyafter these and without

that, knew, nodefendant as far as he the defendant hadassured the
Island,inlivingfear he was Rhode didreason to Johnson because
Onlyhis movements were monitored. afterany money,not have and

defendant, you, younot to not unlessgoing approachthe “he’stelling
afraid,don’t,” you’re“And if andLamy say,know we didsomething

Johnson,of, Mr. we can takeincludingtell us what afraidyou you’re
can’t care ofyou. protecting somethingcare of We takeprotecting

con-Lamy’sunderstand.” In this comment should belight,we don’t
his to the defendantconditioning willingness protectstrued not as

confession,a as properly explainingon the defendant butmaking
were hethat his to the defendant would be enhancedability protect

anyof those threats and information re-familiar with the substance
them out.ability carrythe togarding

on the de-Lamy protectionif we assume that did conditionEven
a that thesefindingthe recordconfessing, again supportsfendant’s

not the defendant’s confession. As discussedstatements did induce
above, that it was the of thestrongly suggests weightthe record

mother’s thataggressive questioningdefendant’s conscience and his
unlike in Fulminante and theyielded Finally, Payne,his confession.

threat of immi-record contains no evidence of a crediblecomparable
harm.nent
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involuntarywas be­confessionthat hisarguesnextThe defendant
of thenot a targetthat he wasbelievingintohe was misledcause

(D.624Goldstein, 611 F. Supp.v.StatesSee Unitedinvestigation.
to theus, reference1985). withoutthe defendant directsIll. Again
tran­interrogationof thecontext, fragmentsto isolatedbroader

criminal,asound like“[y]oustatement thatincluding Lamy’sscript,
That the defendanta terrible mistake.”a that has madeguynot

credulity. Peri­a criminal strainssuspecthe was notcould believe
defendant that thetold theLamytheduring interrogation,odically

jury,before asomedayplayedwould beinterrogationof thetape
will, tearThey they’lltearjury you apart.him: “The willwarning

Both before and dur­the truth here.”tellingif notyou apart you’re
that “any­the defendantpolicethe warnedinterrogation,theing

in a court of law.”youused againstcan and will beyou saything
ofhe confessed becauseown thatargumentthe defendant’sFinally,

that heargumenthisleniencyor undercutsimmunityofpromises
thetarget investiga­not a ofbelievinginto that he waswas misled

tion.
thatno other factor underminesof the record revealsOur review

The two-­approximatelyof voluntariness.findingthe trial court’s
Connelly,not excessively prolonged,washour-long interrogation cf.

n.1, that the defendantthere was no evidence479 U.S. at 163-64
attention,food, or andsleep,of medicalneeded or was deprived

inconducted at timeswas emotional andhighlywhile the interview
voices, a defendant does not renderresponse byan emotionalraised

or coerciondeception,involuntary overreaching,absenta confession
10-11, 34,Pierce, 7, 533 A.2dv. 130 N.H.the See Stateby police.

(6th454,Dutton, 460 Cir.(1987); McCall v. 863 F.2d36-37 see also
emotionalism),1988) (confession cert.shouting andvoluntary despite

(1989).denied, 1020490 U.S.

II. to Remain SilentRight

voluntary,that if his confession wasarguesThe defendant even
when,for silencerequestfailed to honor hispolice scrupulouslythe

“Irepeatedly,end of the he saidtaped interrogation,toward the
438, 442,Laurie, 606 A.2dv. 135 N.H.gowant to home.” See State

denied, (1992); v.1077, 1079, Michigan113 Ct. 245 see alsocert. S.
(1975). because the Federal ConstitutionMosley, Again,423 U.S. 96

I, ofthan does article 15 theprotection partnoprovides greater
Constitution, under the State Constitu­State we decide this issue

in nocustody,was not we find constitu­tion. Because the defendant
tional violation.
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While Miranda Laurie collectivelyand thatrequire persons
subject to a custodial interrogation be advised of their to re­right

silent,main and that the police scrupulously honor an invocation of
that right, where a is not aperson subject to custodial interrogation,
the obligation on the of the topart police issue Miranda warnings
and to respect the invocation of Miranda rights does not attach. See

Gravel, 172, 176, 678,State v. (1991);135 N.H. 601 A.2d 681 see also
Lewis, 796-97, (1987) (Mi­787, 358,State v. 129 N.H. 533 A.2d 364

defendant,randa no onimposed obligation police where who was not
in custody, a v.requested lawyer); State Sheila 125 N.H.Portigue,

(1984)338, 345, 896,480 A.2d 900-01 (police need not honor defend­
ant’s assertion of to silence or counsel whereright defendant was not

Here,in custody). the trial court thatfound the defendant was not in
custody on November 25.

Whether a defendant is in forcustody purposes of Miranda
fact,is aessentially question of and we trialupholdwill the court’s

finding contraryunless to the manifest weight of the evidence or the
result of an 126,error of law. 132 N.H.Carpentier, at 562 A.2d at 183.
A defendant is in ifcustody subject to “formal arrest or restraint of
movement of the associated withdegree formal arrest.” Id. (quota­

omitted).tion In arrest,the absence of formal the trial court must
consider how much the freedom ofsuspect’s movement was curtailed
and how a inreasonable theperson suspect’s position would have

126-27,understood the situation. Id. at 562 atA.2d 183. Factors that
the trial court should consider include “the suspect’s familiarity with
the surroundings, the number of officers present, the todegree
which restrained,the wassuspect physically and the interview’s du­

127,ration and character.” Id. at 562 atA.2d 183.

inThere is theample support record for the trial court’s
that the infinding defendant was not atcustody any point theduring

with,November 25 interrogation. To begin the conditions of the No­
—vember 24 movement,interview freedom ofenjoying at one point

room, and,going unescorted to the men’s despite atadmitting being
—scene,the murder home withoutreturning restriction bore on

how the defendant reasonably viewed his into in­position going the
25,terview the next On itday. November was the defendant who

requested the interview and drove himself to the station.police The
station,defendant was familiar with policethe workedhaving there

summer,one and feltapparently comfortable to callenough Capt.
Morency interview,“Leo” theduring interrogation. During the the
defendant was physicallynot restrained in trialany way, and the



697

court found that he enjoyed throughoutfreedom of movement the
Further,police station. the trial court’s that afinding per-reasonable

inson the defendant’s would have that orposition thought he she was
free to duringleave the is the fact thatinterrogation supported by

home, restriction,the againdefendant went without after the inter-
view. in ofFinally, light the fact that the defendant on the previous
day leave,had and wasrequested permitted veryto the statement
that the defendant now anargues constituted invocation of his right

— —to “Isilence want to home” thatgo suggests the defendant
himself believed that he could ifhave left he so chose. Carpentier,Cf.

127, (clear132 N.H. at 562 A.2d at 183 that defendant hethought was
leave, where, interview,free to during he asked to him topolice drive

work and thatemphasized he was to return forwilling further ques-
tioning).

sum,In we hold that the trial court’s offindings voluntariness and
lack of are notcustody against the manifest of theweight evidence
nor based on an erroneous of law.ruling

Affirmed.
All concurred.
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