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court found that he enjoyed throughoutfreedom of movement the
Further,police station. the trial court’s that afinding per-reasonable

inson the defendant’s would have that orposition thought he she was
free to duringleave the is the fact thatinterrogation supported by

home, restriction,the againdefendant went without after the inter-
view. in ofFinally, light the fact that the defendant on the previous
day leave,had and wasrequested permitted veryto the statement
that the defendant now anargues constituted invocation of his right

— —to “Isilence want to home” thatgo suggests the defendant
himself believed that he could ifhave left he so chose. Carpentier,Cf.

127, (clear132 N.H. at 562 A.2d at 183 that defendant hethought was
leave, where, interview,free to during he asked to him topolice drive

work and thatemphasized he was to return forwilling further ques-
tioning).

sum,In we hold that the trial court’s offindings voluntariness and
lack of are notcustody against the manifest of theweight evidence
nor based on an erroneous of law.ruling

Affirmed.
All concurred.

Hillsborough-southern judicial district
92-772No.

In re Gina D.

22,July 1994
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Brock, D., therespondent, appeals SuperiorC.J. The Jon
J.)(Dalianis, that hechapterCourt’s to RSA 169-Cfinding pursuant

abused his Gina D. on our recent decisionsexually daughter, Relying
402, (1993),in State v. 137 N.H. 628 A.2d 696 he thatCressey, argues

erroneously findingthe court based its on insufficient evi-superior
testimony concludingdence because the thatexpert psychological

addition,In he con-sexuallyGina had been abused was unreliable.
that the court courtsuperior improperlytends reviewed the district

trial,file as of the de novo and drew an inference frompart improper
testify, burdening righthis decision not to thus his self-in-against

crimination. superiorBecause the court’s decision was based on er-
evidence,roneously admitted we reverse and remand for further

proceedings.
old, mother,yearsWhen Gina D. was two and ten months her

D., Bastille,AnnSusan her to a child and thera-brought adolescent
Bastille a master’s inpist. degreeholds andcounseling psycho-

and has intherapy acquired specialized knowledge the evaluation
and treatment of sexualchild abuse. Gina’s mother was concerned
about the effects on of her respondent,Gina divorce from the includ-
ing custodythe that inproceedings. reported engagingShe Gina was
sexualized play and was behavioral diffi-experiencing nightmares,
culties, and mood mother alsoswings. Gina’s told Bastille that an-
other family member had made of sexualallegations againstabuse

respondent. abuse,the of possibilityBecause the of sexual Bastille
first anbegan evaluation to “rule out” the of sexual abusepossibility
as the cause of Gina’s reported problems. Bastille had received train-

with toing regard sexual abuse in childallegations custody disputes,
and she took care to discount Gina’s mother’s and to conductreports

majorthe evaluation sessions with without her beingGina mother
present.

Bastille came toeventually the conclusion that the respondent had
sexually abused Gina. Her conclusion was based largely on verbal
and nonverbal disclosures Gina made theduring course of Bastille’s
evaluation, but was bolstered by Bastille’s observations of Gina’s be-
havior and emotions. reportedBastille Gina’s disclosures to the divi-

(the division).sion for children and servicesyouth The division then
afiled inpetition (Howorth, J.),the Nashua District Court pursuant

169-C,to chapterRSA alleging that the respondent sexuallyhad
abused Gina. Following a thehearing, court found that Gina had been
abused within the ofmeaning RSA 169-C thatchapter and the re-

wasspondent the Heperpetrator. appealed to the court forsuperior
(1990).a de novo hearing. See RSA 169-C:28
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fromon behalf of the StatetestimonyThe court heardsuperior
Blue,mother, Bastille, and Barbara the child serv-protectiveGina’s

Garner, Gina’spetition. Christopherices worker who filed the abuse
action, Derby,ad in divorce and Wilfredguardian parents’litem her

a clinical testified for the who didpsychologist, respondent,forensic
court, the court concluded thattestify. superiornot Like the district

the Gina. Thesexually respondent appealed.had abusedrespondent
The address is whether the courtsuperior properlyfirst issue we

At courttestimony.admitted and relied on Bastille’s the superior
trial, to asobjected qualifications testifythe to Bastille’srespondent

in argu-an the field of child sexual abuse. Theexpert respondent’s
in notment on is based on our which wasappeal holding Cressey,

decided until after the filed his notice of Becauserespondent appeal.
suffi-question reliability expertthe of the of Bastille’s wasopinion

raised below and the briefed and the issueciently parties argued
will review the court’s in ofciting Cressey, superior ruling lightwe

our inholding Cressey.

must meet a threshold level of toExpert testimony reliability
admissible Rule of Evidence 702.Hampshire Cressey,be under New

405, 702,137 N.H. at 628 A.2d at 698. Under Rule a psychologist’s
in a criminalsufficientlyis not reliable to be admittedexpert opinion

trial sexuallyas evidence that victims have been abused.alleged
699; Chamberlain,407,at at v. 137Cressey, 137 N.H. 628 A.2d State

414, 417, 704, (1993); Luce, 419,N.H. 628 A.2d 706 State v. 137 N.H.
(1993).421, 707, case, however,628 A.2d 709 The is a civilpresent

(1990).matter, 169-C:18, I Innot a criminal see RSAproceeding,
addition, the New Rules of Evidence do not toHampshire apply

instead, “mayabuse and the court admit evi­neglect proceedings;
:18,169-C:12,material.”dence which it considers relevant and RSA

(1990).III inevidentiary holding Cresseythe does notConsequently,
in this Nev­directly testimonycontrol the issue of Bastille’s case.

ertheless, testimonywe whether the expert opinionmust determine
inBastille and material in of our conclusionby lightwas relevant

that “a evaluation of a abused childCressey psychological potentially
does not the verifiable results and conclusions thatpresent logical

inreliabilitywork to ensure the the solemn matter of arequired
407,Cressey,criminal trial.” 137 N.H. at 628 A.2d at 699.

are not governed byBecause abuse the Newproceedings
Evidence,Rules of we look to New commonHampshire Hampshire

in rele­materialitylaw of evidence for the andguidance analyzing
relevant,To mustvancy challenged testimony.of the be evidence
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have value that aprobative logically supports conclusion.resulting
442, (1943).448, 810,Goldsmith v. 92 N.H.Kingsford, 32 A.2d 814 To

material,be evidence must inbe offered to a fact issue.prove Welch
(1975).179, 182, 341,v. Bergeron, Therefore,115 N.H. 337 A.2d 344

“testimony must have some atendency to establish fact of conse-
quence to the determination of the action” in order to be admissible
into evidence. Id. is ifOpinion testimony relevant and material the
witness is to the ifqualified give opinion offered and the willopinion

the inaid trier of fact the search for the truth. See Peters v.McNally,
438, 440, 119,123 N.H. (1983); Stores,462 A.2d 121 Rau v. 97 N.H.

490, (1952).494-95, 921,92 A.2d 924
At the appeal hearing, observations,Bastille testified herabout

evaluations, and conclusions theconcerning possibility that Gina had
her,been sexually abused. Bastille stated that “‘My daddyGina told

back,’”myhurts and that daddy“her hurts her awith funny-looking
stick.” She testified about a session when Gina talked about her
daddy hurting her and Bastille asked her to show on an anatomical
drawing where her herdaddy hurts with the “funny-looking stick.”
The anatomical drawing showed the youngback of a on onegirl side
and the front onview the other side. On the back view of the girl,
Gina circled her buttocks area and ofpart upperher back. After

view,marking the back Gina spontaneously turned over the topaper
the front view and made inmarks the genital area and the area of the
breasts. She then began said,on thescribbling paper very hard and
“‘He hurts me all over.’”

Bastille’s testimony about Gina’s disclosures and her own ob­
servations of Gina’s behavior is merely factual and was not gener­

byated her particular expertise. Her factual testimony is both
relevant and material to the question of whether Gina sexuallywas

by father,abused her the respondent. Absent other infirmities that
have not been demonstrated on appeal, her factual testimony was
properly admitted under RSA 169-C:12.

Bastille’s expert opinion that Gina was sexually byabused
father, however,her must assist the court in its search for the truth

to be relevant and admissible. onRelying Cressey, the respondent
contends that unreliable,Bastille’s conclusion was and in­therefore
admissible, itbecause lacked a sufficient scientific basis. Generally,
the for an expertbasis isopinion tested cross-examinationthrough

witness,theof and objections affectmay the of theweight testimony
do notbut render it inadmissible. v.Tullgren Phil Lamoy Realty

604, 609-10, (1984).125 N.H.Corp., 1144,484 A.2d 1148 Expert psy-
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in addition to the child’smust be based on factorsevidencechological
otherwise, asabuse; testimonythe is inadmissibleaccounts of

407,137 N.H. atcredibility. Cressey,an of the child’smerely opinion
787,Huard, 256, 259,700; v. 138 N.H. 638 A.2d628 A.2d at see State

(1994). however, a thoroughthis court decided thatCressey,In789
into be ineffectivelikelyof the waspsychologistcross-examination

an expertin ofinterpretive componenttheany infirmityexposing
137 N.H. atCressey,had abused.sexuallythat a child beenopinion

used in the410, methodology psychologicalat 701. “The628 A.2d
ef-of evidencepsychologist’s] presentationmakesevaluations [the

Id.fectively beyond reproach.”
sexuallyher conclusion that Gina had beenBastille testified that

on the factors:followingthe was basedby respondentabused

disturbanceongoingand the emotionaldisclosure“[Gina’s]
times,in the office at behavioral diffi-that saw[Bastille]

wasquestioningkind of even nondirectiveanyculties when
playthe extensiveused, anxiety, especiallythe —the the —

certainly ap-of whichnightmares,and talk around issues
peared very genuine.”

Bastille, indicators thatto were Ginasymptoms, accordingGina’s
disclosures, Bastille con-Based on Gina’shad been traumatized.

to sexual abuse. Bastille usedthat the traumatization was duecluded
sexualthe and of childshowing signs symptomsa chartprepared

trainingon herexplainedin that basedevaluatingabuse Gina. She
inthemes” Gina’s nightmaresshe was able to “victimizationidentify

Bastille alsodrawing.and in of herexplanationand Gina’sdrawings
“sexualizedthe fact that Gina had includeddrew fromsignificance

onpartsdid not include thosein her because sheparts” self-portrait
Further, out the possibilityfemales. she ruleddrawingsher other of

re-Susan to that theby allegehad been “programmed”that Gina
rangethe “wide offollowingabused her based onsexuallyspondent

indicators”:

in ahad indicators of sexual abuse wide“Gina disclosed or
behavioral, inshe had donein terms of whatrange waysof

in of havingher disclosure termsdrawings,the diagnostic
justthan it be a verbalhavingthat ratherdrawingmarked

to herdisclosure, regardthe richness withcertainly,the —
themes of victimizationcontinuingcontent andnightmare

hurt in the areas of her bum.”beingbeingand hurt —
possible perpetra-“ruled out” otherthat she hadBastille believed

“to the bestabuse, respondent,than the becausetors of the other
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visited on theassess,I the that she‘Daddy’ daddythat could was
examination, that herexplainedBastilleDuringweekend.” cross

that each indica-on one factor butsingleconclusions were not based
Althoughin“a of a total the evaluation.”piece puzzle doingtor was

leddifferently, together theyinterpretedindividual factors could be
theby respondent.to a conclusion of sexual abuseBastille

testifiedrespondent,Dr. on behalf of theDerby, appearingWilfred
notbyindicators in the chart relied on Bastille werethat the listed

that indicators of childof child abuse and there are nodiagnostic
Instead, said,sexual abuse other than venereal disease. hepossibly

inthe kinds of Bastille observed Gina showsymptoms reportedly
at this time noemotional He further testified that there isproblems.

which on of asupports relying interpretationresearch the child’s
to sexual abuse. He Bastille’sdrawings diagnose disputed qualifica-

to herinterpret interpreta-tions Gina’s dreams and characterized
tions as “almost in the realm of notedtelling.” Finally,fortune he
that Bastille’s sessions with were so that notapedGina not there was

for else to know what toway anyone happened and assess the
validity of her observations and methods.

inExperts the field of behavioral science the re­dispute
andliability validity diagnosesof of sexual abuse based on behavioral

ofcharacteristics the child as is indicated the conflictby striking
between the inexpert Cressey,witnesses this case. See 137 N.H. at
408, 700; (N.J.at Michaels, 489,628 A.2d State v. 498 A.2d 499-500

(Wash.1993); Jones,Ct. Div.Super. App. 85,State v. 863 P.2d 98 App.
1993); al.,Myers et Expert in Child Sexual AbuseTestimony Litiga­

(1989).tion, 1,68 Neb. L. Rev. 69-70 If Bastille’s evaluation and
diagnosis evidence,were as novel itpresented scientific would not
meet either of the test forprong articulated in v.admissibility State

(DNA), 365,Vandebogart 376, 483, (1992),136 N.H. 616 A.2d 490 as
neither the principle nor the oftechniques diagnosing sexual abuse
used Bastilleby have been generally accepted by behavioral scien­
tists.

Bastille based her disputed on her adiagnosis evaluation of
ofvariety factors that ondepended interpretationher of Gina’s

drawings, nightmares, and behavior. Despite being challenged on
conclusion,cross-examination about her methods and Bastille de­

fended her onposition based her evaluation of all the ofpieces “the
An thatpuzzle.” opinion is onimpenetrable cross-examination due to

the unverifiable of the inmethodology expert witness at thearriving
conclusion is not helpful to the court in its search for the truth. See
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410, 701;at at 127Campbell,137 N.H. 628 A.2d State v.Cressey,
(1985).330, court,112, 116,N.H. If the as the trier of498 A.2d 333

fact, cannot and assess the bases for the expert’s opinion,determine
it also cannot accord if to the Inproper weight, any, testimony.the

circumstances, that the opinion testimony given bythese we hold
Ann sexually byBastille that Gina had been abused the respondent

to thesufficiently assistingwas not meet the standard ofprobative
thatcourt as the trier of fact. Bastille’s GinaConsequently, opinion

relevant,bywas abused the was not and thesexually respondent
in admittingtrial court erred as a matter of law and on Bas-relying

tille’s opinion.

are not that the of an abusepersuaded purpose proceed­We
169-C, of achapter purposeunder RSA as contrasted with theing

child,criminal trial on of sexual abuse of aallegations justifies using
a of in an abuseexpert opinion testimony diagnosisof sexual abuse

“is toAlthough protectRSA 169-Cproceeding. chapter designed
D., 547, 550,children, In 121not re Heather N.H.punish parents,”

789, (1981), an a431 A.2d 791 abuse undertakes solemnproceeding
as does a criminal trial on ofdecision-making process allegations

sexual abuse. A child’s and his or her life befamily’s may seriously
in anbyand affected the court’s determination abusepermanently

M., 119, 123-24, 963,In N.H. 624proceeding. TracySee re 137 A.2d
(1993).965-66 The different of an abuse and apurposes proceeding

served, in bycriminal trial are their stand­properly part, differing
Inards of an abuse the State must the alle­proof. proceeding, prove

evidence,in a of thegations petition by preponderancethe RSA 169-­
(1990), doubt,rather than a reasonable 625:10beyondC:13 RSA

(1986). Also, the more relaxed standard in abuseevidentiary pro­
under allows a broader ofceedings rangeRSA 169-C:12 evidence

trial,than in a criminal evidence must the relevancealthough meet
and standard. abuse aremateriality Finally, although proceedings

court, 169-C:18, (1990),decided the :28 rather than aby by juryRSA
trial,as is true in a criminal evidence neverthelessgenerally opinion

must material and relevant. Bastille’s notopinion testimonybe did
meet the standard.necessary

inAs we caution that the in this case doesCressey, holding
testimonynot all from orpreclude opinion psychologists therapists

in onExpert testimonyabuse and basedneglect proceedings. psy­
or other bechological expertise mayevaluation behavioral science

to court information about a child’shelpful by providing physicalthe
and and behavior. In such testi-cognitive development particular,
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sexual behaviorage-inappropriatethe ofmony may presenceshow
abuse, behav-explainand mayand obsession with sexualknowledge,

in makingthat the child lied alle-suggestiors that would otherwise
410, 702;atat 628 A.2dof abuse. 137 N.H.gations Cressey,

addition,Chamberlain, 417, at In we rec-137 N.H. at 628 A.2d 706.
and that re-fields are not staticognize that the behavioral science

in the scientificnew information and consensusmay producesearch
in children.sexually abusedcommunity diagnosing symptomsabout

of the trial court unlessrulingsthe anduphold findingsWe will
Inor are erroneous. reby legallythe evidencethey unsupportedare

the suffi-M., 125, assessingat 966. In137 N.H. at 624 A.2dTracy
however,findings,to the trial court’ssupportof the evidenceciency

court andall of the to the trialpresentedwe must review evidence
asa have found theperson“determine whether reasonable could

suspectistestimonytrial did.” Id. Gina’s mother’sjudge Although
thatin nodispute, sayof her interest the we cannotcustodybecause

Blue, thewould on it. Barbara childpersonreasonable have relied
worker, that a who exam-pediatricianservices testifiedprotective

althoughined found no evidence of sexual abuse shephysicalGina
ina lack of evidence is not unusual sexualalso testified that physical

Otherwise, on Anntestimony dependentabuse cases. Blue’s was
evaluation.Bastille’s

ad his observations oftestimony reportedThe litem’sguardian
Gina, mother, He thather and the testified Gina’srespondent.

of aboutvariety exaggerated allegations”made a “wild andmother
notthe and his that the ad litem was ablerespondent family guardian

to or his visit at therepudiate. respondent’sconfirm He described
hours,him thathouse, with for two and noted Ginaobserving Gina

was verbal that heopen happy.and and seemed He stated wasvery
“about the has handled the wholeway mother]concerned [Gina’s

divorce from the and the events seem to coinciden-beginning way
for at thetally fit into an case some benefit di-abuse-and-neglect

vorce court level.”
reliabilityDr. Derby’s testimony seriously undermined the and

exam-opinions.of Bastille’s and He did notvalidity interpretations
Gina, however, sayine as cannot thatConsequently,Bastille did. we

found, did,no could have as the courtperson superiorreasonable
that at trial a that had beensupported findingthe evidence Gina

father, theby respondent.abused her
decision, however,In superior heavilyits the court reliedmaking

thebyon that had been abused re-opinion sexuallyBastille’s Gina
court mother’sspondent. entirely testimonyThe discounted Gina’s
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except for foundational matters and that testi-found Barbara Blue’s
mony anything significance.did not add of The court that thenoted

thoughtad litem that had alle-guardian suggestedGina’s mother the
Gina,of togations acknowledgedsexual abuse and Dr. testi-Derby’s

mony some herchallenging Bastille’s credentials and of the bases for
conclusions. that “the AnnFinding testimonysubstance of Bastille’s

scrutiny,”under theup superiorbears court ruled that Gina had
within the of thesexuallybeen abused statute.meaning

As we have Bastille’s that Ginaexplained, opinion' testimony
bybeen the was reli­sexually respondent sufficientlyhad abused not

to be relevant. Consequently,able the court’s reliance on Bastille’s
was an law.opinion error of Based on a review of the and therecord

the toimportance by superior testimony,accorded court Bastille’s
B.,we do not find that error was In rethe harmless. KristopherCf.

(1984)678, 684, 277,N.H. A.2d erroneously125 486 282 ad­(finding
mitted evidence harmless due to ofsufficiency sup­other evidence to

Therefore,ruling).the court’sport we reverse and remand for
further arethat consistent this find noproceedings opinion.with We

inmerit the other issues raised on appeal.

Reversed and remanded.

Horton, dissented;JOHNSON, J., J.,and the others concurred.

JOHNSON, J., Idissenting: Because believe the issue of reliability
402, (1993),in v. N.H.Cressey,State 137 628 A.2d 696 was confined to

a criminal decided a I I amproceeding by jury, respectfully dissent.
the firm inof that abuse andopinion neglect proceedings supe-our

court can therior wheat from the chaff in or re-separate accepting
anjecting expert’s conclusion.

New Hampshire historicallyhas had one of the most rulesliberal
countryin the as to ofqualification expertthe an and the acceptance

the expert’sof conclusion as to an Dow­questionultimate of fact. See
Shattuck, 234, 236, 17 529,v. (1941);91 N.H. 532 v.ling A.2d Higgins

(1933).Carroll, 312, 315, 167 270, reason,A. in86 N.H. 272 I see no a
this stake, varycivil such as where no term is at toproceeding prison

ourfrom rules of into anlongstanding accepting expert’sevidence
opinion.

The first issue to is whether reli-testimonyaddress Bastille’s was
theenough superiorable to court’s of sexual abuse.support finding

D.’s main is thatargument testimonyJon Bastille’s is similar to the
testimony in that testimonyheld unreliable and Bastille’sCressey

Ishould therefore be held unreliable as well. with D.’sdisagree Jon
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ifbutanalogous, eventhe arethat testimoniesassumptioninitial
cases—onethe twoidentical, differences betweenthethey were

inapplicablecivil, Cressey holdingmake theone criminal —would
toapplyof do notFirst, Rules EvidenceHampshirethe Newhere.

(1990). do, ofTheyRSA 169-C:12neglect proceedings.abuse and
1101(b), thistrials, R. and court’scourse, N.H. Ev.to criminalapply

702,of Rule relat-on requirementsin was based theholding Cressey
404-05, 628137 N.H. atCressey,testimony.to witnessing expert

tocomparablecontains no provisionat RSA 169-CchapterA.2d 698.
“In un-Instead, any hearingmerely169-C:12 states:Rule 702. RSA

the technical rulesbyshall not be boundthis the courtchapter,der
relevant andit considersand admit evidence whichmayof evidence

added.) (1990).169-C:18, IIIRSA(Emphasismaterial.” See
abyis heardhearingin an andSecond, neglectthe evidence abuse

in CresseyThis holdingcourt’sjury.not a See RSA 169-C:18.judge,
in based onpartwas

defera jury may“the that disproportionatelyriskspotential
beyondif the area issubjectof an expertto the statements

and that aperson,of theknowledge averagethe common
opinionan expert’sattach extra tojury may importance

com-the air thatgiven authoritybecause it is with ofsimply
expert’s testimony.”anmonly accompanies

405, areN.H. 628 A.2d at 698. Such concerns absentCressey, 137 at
al.,et in Child Sexual AbuseMyers Expert Testimonyhere. See

(1989).1,68 Neb. L. Rev. 85-86Litigation,
Third, children, notprotect169-C “is tochapter designedRSA

D., 547, 550, 789,In Heather 121 431 A.2dparents.” re N.H.punish
(1981). in standingD. have a his in the“liberty791 Jon interestmay

in the rela­parent-childand constitutional interestcommunity [a]
adjudicatedof are his antionship, beingboth which stigmatized by

children,” 963,M., 119, 122,re 137 624abuser of In N.H. A.2dTracy
(1993), empowerabuse not965 but the court’s of didsuperior finding

1993).169-C:16, (1990him, & Theimprison Supp.it to see RSA :19
is on welfare of thefocus of RSA 169-C theany chapter proceeding

unit, (1990),see on thefamily legalchild and the 169-C:2 notRSA
Myersof in a criminal trial. su­allegedthe as Seeguilt perpetrator,

The of two differentdiffering proceedings permitthepra. goals
407,of N.H.Cressey,standards for the admission evidence. 137 atCf.

course,A.2d of is much lower in anproof,628 at 699. The standard of
inneglect hearing Compareabuse and than a criminal trial. RSA

evidence)(1990)169-C:13 of the with RSA 625:10(preponderance
doubt).(1986) a reasonable(beyond
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In Cressey, this court cited with on aapproval several occasions
law article anby attorneyreview written and several social sciences

onprofessionals subjectthe of in child sexualexpert testimony abuse
408, 410, 700,atlitigation. Cressey, 702;137 N.H. 628 atA.2d Myers,

at Thesupra questioned5. authors the propriety of “be-admitting
havioral science a criminal in atestimony jury[in cast terms oftrial]
direct that sexual abuseopinion Myers, Theyoccurred.” at 85.supra

however,endorsed, testimonyadmission of such in civil proceedings:
“In itcivil is toproceedings, appropriate allow ex-qualified

on child sexual abuse toperts offer direct as well as alterna-
tive forms of expert testimony relating to whether sexual
abuse occurred. istestimony particularlySuch suitable

necessaryand in courtjuvenile proceedings to chil-protect
nature,dren. ... Protective are civil inproceedings and are

adesignednot to work thepermanent disruption parent-of
child therelationship. Quite contrary, goalthe of the court is

child,to theprotect support family,the and provide services
and treatment to eliminate further Itdesigned abuse. must
be recalled that sexualchild abuse is often difficultvery to

the isprove, especially juvenilewhen victim Theyoung.
court needs all the evidence that is enable itavailable to to

Inprotect protectiveabused children. proceedings there is
no thusjury, the concern that expert may over-testimony
awe jurorsor confuse is The judgeeliminated. can evaluate
the worth of expert testimony on whether a child was sexu-

court,Inally juvenileabused. the need the evidence andfor
the incompelling interest protecting children ad-justify

expertmission behavioral science on whethertestimonyof
sexual abuse occurred.”

added).Myers, at I(emphasis85-86supra find this reasoning sound
and thatconclude this court’s inholding Cressey is inapplicable here.

questionThe then remains whether the trial court properly admit-
ted Bastille’s RSAtestimony. gives169-C:12 the court broad discre-

matters,tion in evidentiary it toallowing “admit evidence which it
considers relevant and material.” D.Jon contends that Bastille’s tes-
timony unreliable,was irrelevant itbecause was again citing Cressey
as I agree relevant,thatauthority. evidence must be to bereliable
but point out that the of inreliabilitystandard set forth isCressey
much than thathigher required by RSA 169-C:12. In Cressey, this
court did not consider the ofadmissibility testimonythe expert’s
under a Instead,Rule 401—or any other —relevance test. this court
found the evidence unreliable under 702.Rule The testimony failed
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not on verifiable ortest because it was basedreliabilitythe Rule 702
408-09, atN.H. at 628 A.2dCressey,results. 137testquantifiable

is not a standard embod­or“Verifiability” “quantifiability”699-700.
“In this state evi­of relevance.requirement169-C:12’sbyied RSA

State v.to to be admissible.”does not have be infallibledence
(1986)787, 790, 307,Hammell, (quotation519 A.2d 309128 N.H.

omitted). relevant, need have some ten­Rather, onlyto evidencebe
789,at 519more or less true. See id.to make a matter at issuedency

308;at N.H. R. Ev. 401.A.2d cf.
standard, to that thesay superiorI am hard pressedUnder this

testimony.in Bastille’s RSAadmittingcourt its discretionabused
169-C:12; 405, 628 A.2d at 698. Gina’s verbal137 N.H. atCressey,cf.

D. hurt in sexual areasthat Jon her obvi­and nonverbal disclosures
to establish abuse. Bastille’s conclusionsously tendency”had “some

disclosures, emotional andon as well as on Gina’swere based these
185,§1 atmanifestations. McCormick on Evidencebehavioral Cf.

1992) (“A wall.”).(J.W. ed., is not a4th ed. brickStrong gen.776
toBastille that these manifestations tended corroborateexplained

disclosures, it that Gina had been coached intomaking likelythe less
I nothing inherentlythe find unreliable aboutfabricating allegations.

debate the cer­analysis. community mayBastille’s The scientific
manifestations,on but rele­tainty diagnosisof an abuse based such

tovancy requires only tendency”that evidence have “some establish
test,thismajority opinionabuse. The holds that Bastille’s fails find­

I am unwillingher conclusions worthless as a matter of law. toing
concur; I on thoroughfind her based a evaluation ofopinion logically
Gina, of Matteryears training experience.as well as on and Cf. of

V., 112, 914,119-22, 916-18,Nicole 71 518 524N.Y.2d N.E.2d
(1987)19, 22-24 trial of ex­(upholdingN.Y.S.2d court’s admission

that child victimpert psychological testimony alleged displayed be­
abuse; statutoryhavior consistent with sexual evidence satisfied

in andrequirement neglect proceedings);corroboration abuse
at 75 can determineMyers, supra (“properly qualified professionals

whether a child’s and are consistent with sexualsymptoms behavior
abuse”). Derby’s myDr. with Bastille does not alterdisagreement

anaccept reject expert’sdetermination: trier of fact is free to or“[A]
in or intestimony, part, conflicting expertwhole when faced with

Johnson, 703, 706,testimony.” Bartlett Tree Co.v. 129 N.H.Experts
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testimony.sion of Bastille’s

Horton, J., Idissenting: Because believe that the issue was not
trial in Iby objection at to the evidenceproperly preserved dispute,

dissent.respectfully


