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Rockingham
No. 92-724

Mercer and Irene Trefethen

v.

Hampshire GroupNew Insurance

27,July 1994

Burns, Schulte, (PaulBryant, P.A.,Hinchey, Cox & of Dover R.
Cox on the brief and for theorally), plaintiffs.

Nourie, (DoreenP.A.,Wiggin & of Manchester F. Connor on the
brief and orally), for the defendant.

HORTON, (NHIG),J. New InsuranceHampshire defend-Group
ant in below,the declaratory judgment action appeals from an order

J.)of the CourtSuperior (Barry, it torequiring defend and indem-
nify the plaintiffs, Mercer and Irene Trefethen. thatarguesNHIG

erred,trial alia,the court inter in toallowing plaintiffs presentthe
theories that had been from declaratoryremoved the ac-judgment
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effect,in incoverage applyingwas andtion, in whichdetermining
affirm.of Weestoppel.the doctrine

aopenedThe conveniencefacts follow. TrefethenspertinentThe
Marston, ofin through1985 and DavidVarietyknown as Red’sstore

aNHIGfromagency, purchased& Merrill insuranceTobeythe
lia-a liquorthat included standardliability policyowner’sproperty

and,visited30,1987, Marston the storeOnexclusion. Octoberbility
sandwiches,were homemadesellingthat the Trefethensnoticing

Mercer Trefethen testi-coverage.that additionalthey getsuggested
that al-declaratoryhearing judgment proceedinga in thefied at

toldliquor liability,mention of hespecificthere was nothough
[immediately] every-that he to be for“wanted coveredMarston

itput day.”and that that “he’d on thatrespondedMarstonthing,”
cov-“requestedcourt that Trefethen had additionalThe trial found

in andinclude saleable item” (emphasis original),toerage every
30,that, agreement, “[c]overage apply [as of]was to Octoberby

27, 1987, killed in alcohol-two minors were an1987.” On November
at Variety.car crash beer Red’sallegedly purchasingrelated after

accident,the Mar-accident,the NHIG ofnotifyingAfter but without
lia-a to NHIG forrequest comprehensive generalston submitted

30,to 1987. issued thebility coverage retroactive October NHIG
it contained thecomprehensive coverage, althoughretroactive and

the copyexclusion as had owner’s noliquor property coverage,same
comprehensivethe new form was to the Theprovidedof Trefethens.

estates civil actions theagainst Pointingminors’ Trefethens.brought
exclusion, cov-liquorto the NHIG indicated it would neither provide

defendnor the lawsuits.erage
NHIG,Trefethens actiondeclaratoryThe filed a judgment against

alia,inter & Merrill NHIG’s and thatalleging, Tobeythat was agent
errors,bywas the various“legally representations,NHIG bound

dismiss,of Merrill. moved toTobey arguingand omissions” & NHIG
forTobeythat the main claim was one & Merrillplaintiffs’ against

insurance, that such a befailing properlyto and claim shouldprocure
in an in in aat law contract or rather thanlitigated negligenceaction

action. its after thedeclaratory judgment NHIG withdrew motion
(NHIGwould & Merrillstipulated they Tobeythat sue wasplaintiffs

a in the under oftheoryalso named as defendant civil action a
action,liability). bringingAfter civilvicarious the the Trefethens

declaratoryto amend “allpetitionmoved the to removejudgment
theby plaintiffsclaims that the New Insurance isHampshire Group

Merrill,liable their faultvicariously agent, Tobey legalfor & Inc.’s
added).. . . .” (Emphasis
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An inevidentiary was held thehearing declaratory judgment ac-
tion at the attemptedwhich Trefethens to introduce evidence of an

Merrill,&agency relationship between NHIG and Tobey and to
elicit testimony expectationstheir of basedconcerning coverage on

30, 1987,the October conversation with objected,Marston. NHIG
that the andarguing pretrial stipulation petitionthe amended lim-

ited of the judgmentthe action to anscope declaratory simply inter-
pretation of the written and that the to whichpolicy, issues the
Marston conversation was ofincluding questions agency,relevant —

ofimproperand ofestoppel procurement partinsurance —were the
action Merrill. courtbrought against Tobey & The trial disagreed
and the courtadmitted evidence. The trial NHIG torequired provide

defense,a that anand oral contract forcoverage ruling insurance
30,had thatbeen formed on October based on the conversation the

thatreasonably theyTrefethens hadexpected liquor liability cover-
age, liquorand that the exclusion under the comprehensive coverage
was not effective because the Trefethens were not informed of the
exclusion.

first the trial inarguesNHIG that court erred allowing the
argueTrefethens to and evidence on the issues ofpresent agency and

estoppel because these issues had been from theremoved declara­
tory by stipulationaction the and the amendedjudgment petition.

First,We NHIG now that thedisagree. although argues stipulation
judgmentremoved from the action all issuesdeclaratory save inter­

(whichpretation of the written NHIG’s motion topolicy, dismiss pre­
cipitated stipulation)the and the itselfstipulation specifically refer
only to the of the issue ofseparate litigation improper procurement

insurance;of neither refers to severance ofspecifically agency or
Second,estoppel theories. consideration of amended petitionthe

does not onlyNHIG because the Trefethens asked thathelp theories
stricken;of liability againstvicarious NHIG be theories of coverage

however,based on contract orprinciples agencyof are the­estoppel,
ories of wereliability, bydirect and thus unaffected the amendment

Third,of the declaratory judgment petition. NHIG should reasona­
bly preparedhave been for the that trial courtpossibility the would
entertain and theories.agency estoppel When NHIG moved for sum­
mary onlythat the the courtjudgment arguing question before was
one of of the written theinterpretation policy, objected,Trefethens

factthat material ofarguing regardissues remained with to what
were made andrepresentations by theyMarston whether received a

motion,of the Incopy comprehensive policy.new NHIG’sdenying
the trial court noted that “the Trefethens maintain that there is a
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Finally,... to constitutes insurance contract.” wedispute as what the
who, contrarythat at it was NHIG to itsevidentiary hearingnote the

stipulation declaratory judg-current that the restricted theposition
ment action to one of written elicited evi-policy interpretation, first

on agency including testimonydence issues of and fromestoppel,
30Mercer Trefethen about his October conversation with Marston.

turn to arguments.We now NHIG’s substantive NHIG first
that court in thatargues findingthe trial erred lia­comprehensive

in effect at ofbility coverage was the time the accident. toAccording
NHIG, the owner’s notproperty policy supplantedwas because Mar­

requestston’s first formal to for a wascoverage changeNHIG not
made until after the accident notice it.and without of NHIG insists

“an agentthat cannot bind a for a knownpreviouslycarrier loss
without the loss.” inasmuchdisclosing argumentThis is flawed as

in “known”there is no evidence the therecord that loss was to Mar­
(Mercerwhen theston he made formal forrequest coverage Tref­

1988).ethen testified that he was not of the Januaryaware loss until
Further, assuming loss,even that Marston failed to a knowndisclose

is athis much different case than inone which the insureds made
on anmisrepresentations forapplication proofinsurance. Absent of

some tomisrepresentation insureds,attributable the we see no rea­
son effect not be givenshould to NHIG’s voluntary ofbackdating
comprehensive coverage. The of voluntary aside,issue backdating
the trial court could have thatproperly found cover­comprehensive

was in theage Marston,effect at time of the accident because as an
NHIG,for anagent created oral bybinder virtue of his October 30

Co.,discussion with Mercer Trefethen. See Elliott v. Insurance 92
505, (1943)510-12, 562,N.H. 33 A.2d 567 oral contract(finding for

insurance notwithstanding fact terms,that some essential contract
including duration and premium, were never expressed: to“[a]s
these elements implication is enough expres­[essential] without
sion”).

NHIG next that even ifargues comprehensive incoverage was
at accident,effect the time of the inthe trial court noterred giving
toeffect the liquor liability exclusion contained in the written terms

of the comprehensiveundelivered Theform. Trefethens ar-disagree,
that the exclusion wasguing not effective itbecause was never deliv-

them,ered to 762,see Mt. Ins. Bonney, 767-68,Green Co.v. 131 N.H.
1057, (1989),561 A.2d 1060-61 and that NHIG be estoppedshould

from denying coverage because reasonablythe Trefethens expected
that they were covered based on the October 30 conversation with

(1)Marston. We not reachneed the ofquestions whether nondelivery
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unen-the exclusionmore, liquorrenderwouldthe withoutpolicy,of
time aat the(2)forceable, representationsMarston’sor whether
cover-denyingfromestopto NHIGcould servewas createdbinder
affirm,Instead, in toordera policy.of writtendeliveryeven afterage

withcoupledpolicyof a writtennondeliverythatonlyneed holdwe
NHIGto estopwere sufficientrepresentationsOctober 30Marston’s

coverage.denyingfrom

onlyprovidesbinderrule is that [an oral]“the generalWhile
WlNDT,see A.have provided,”the wouldpolicyascoverageas much

Disputes (2d 1988), we ex­as§ 6.34 ed.andClaimsInsurance
Co.,Parts, InsuranceInc. v. Granite StateAutoin Robbinsplained

(1981):760, 507435 A.2d121 N.H.
andare clearpolicyterms of the [insurance]the“Where

cover-expectreasonablynotmayan insuredunambiguous,
insuredwould lead thedealingspriorthe parties’unlessage
him thepolicy providedthat thea reasonable beliefto form

on the in-reliancethe insured’sor unlesscoverageclaimed
to theestopso aswas reasonableassurancesagent’ssurer’s

coverage.”from denyingcompany
omitted); seecitationsand762-63, (quotationsA.2d at 509Id. at 435

711,690-91,Co., 686, 406 A.2d119 N.H.Ins.also v. PeerlessOlszak
expecta­needs and(1979) of an insured’sknowledge(agent’s714-15

mayit be es-­so thatcompanyinsuranceto theimputedtions are
however, that theargues,NHIGcoverage).from denyingtopped

ofcoveragetheto withinbringcannot be usedestoppeldoctrine of
Libertyv.See Johnsonin its terms.risks not includedthe policy

(1973). Therefore,57, 59-608, 11, A.2dCo., N.H. 300Mut. Ins. 113
liabilitydenying liquorfromestoppedcannot beitargues,NHIG

policycomprehensivethe Trefethens’not didonlybecausecoverage
atliability policiesrisk, liquornot even sellNHIG didnot cover that

effect, moreinto thisearly pronouncementssomeDespitethat time.
even whereestoppelofthe doctrineappliedwe haveyearsrecent

v.BoyceSeecoverage.not extenddidunambiguouslypolicieswritten
510,779-80, 514774, 435 A.2dCo., 121 N.H.Ins.Mut.Concord Gen.

trailerinvolving(1981) (insured for accidentcoveragetoentitled
trailerdid not coverunambiguouslythatnotwithstanding policy

dia­based onexistedcoveragereasonably believedwhere insured
690-91, A.2d at 714-15Olszak, at 406119 N.H.logue agent);with

bysuedsnowplowerfor(insurer coveragefrom denyingestopped
policythatnotwithstandingloton icy parkingslippedwhoperson

v.exclusion); Corp.also V & Vseeoperations”contained “completed
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Co., 372, (1985);127 500 695Policyholders’American Ins. N.H. A.2d
(1980).287,Co.,N.H. 414 A.2dKarol v. Ins. 120 N.H. 939 We adhere

of that the plaintiffs’ expecta-to this line cases and hold reasonable
on NHIG’scoverage prior dealings agent maytions of based with be

clear and to the con-despite unambiguous policy languageenforced
trary.

that if be “of­Finally, argues estoppel mayNHIG even used
as to not in the written the deal­fensively” coverage policy,so create

between the Trefethens and Marston were insufficient to createings
an enforceable of See Allen v.specific expectation coverage. Sentry

(1993).579, 582, 780,Insurance, 137 N.H. 630 A.2d 782 NHIG points
out that the Trefethens testified that never dis­they specifically

with Marston. In order to aliquor liability coveragecussed find rea­
of onexpectation coverage prior dealings,sonable based NHIG

must on insurance the toargues, impose agents dutywe know all the
needs, procure appropriate coverage,insured’s to and to inform the
every coverage.insured of facet of the We need not such arecognize

affirm, however,induty order to and instead with the trialagree
court that an enforceable ofspecific expectation liquor liability cov­

arose from the Trefethens’ for onerage request coverage every sale-­
able item with thatcoupled knowledgeMarston’s beer was one of

items.those
haveWe considered NHIG’s other and find them un-arguments

321, 322,See v. 137 N.H.persuasive. Vogel Vogel, 595,627 A.2d 596
(1993).

Affirmed.

All concurred.


