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selection and direction of its employees. As in the case of the pro-
posals to adopt a seniority system, the proposal in paragraph (b)(5)
impermissibly infringes on managerial policy. Because we find that
paragraph (b)(5) does not pass step two, we do not address step
three. Consequently, paragraph (b)(5) is not subjeet to mandatory
bargaining, although the State may choose to negotiate the proposal
at its discretion.

In summary, we affirm the PELRB’s ruling that the State is obli-
gated to negotiate the following proposals: layoff and recall para-
graphs (a), (d), (d)(1); promotions and transfers paragraphs (b)(1)
and (b)(4). We reverse the PELRB’s ruling that the SEA’s proposal
on discipline is subject to mandatory bargaining, and we also reverse
its ruling as to all other proposals, save those affirmed, that it ruled
were subject to mandatory bargaining.

Affirmed in part; reversed in pavt.
All concurred.
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JOHNSON, J. This is a petition filed by the committee on profes-
sional conduct (committee) for an accounting pursuant to Supreme
Court Rule 50-A(4). The committee, pursuant to their authority to
conduct audits of attorneys on a random basis, wishes to inspect the
trust accounts of an incorporated title closing company (the corpora-
tion) that is largely owned by a New Hampshire attorney (the re-
spondent). The issue is whether the New Hampshire Rules of
Professional Conduct and the Supreme Court Rules require the cor-
poration and the respondent to submit to such an audit. See Sup. CT.
R. 50, 50-A; N.H. R. Pror. CONDUCT 1.15. Based on the facts pre-
sented to us, we hold that the corporation’s financial records are sub-
ject to audit.

The following is the parties’ agreed statement of facts, with cita-
tions omitted:

“The Unnamed Attorney (hereinafter ‘the Respondent’)
became a member of the New Hampshire Bar in 1975. He
maintains an active law practice in one of New Hampshire’s
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cities. Unnamed Title Services, Inc. (hereinafter ‘the Corpo-
ration’) is a New Hampshire corporation, formed in 1984.
There are 300 shares of common stock of the Corporation
issued and outstanding: 220 issued to Respondent and 80
issued to Respondent’s spouse, (a non-Lawyer), who is the
Corporation’s President and Treasurer. Respondent is the
Secretary of the Corporation. Respondent and Respond-
ent’s spouse are the only two members of the Board of Di-
rectors.

In 1993 the Corporation handled approximately 100 clos-
ings for approximately 7 customers, including 6 banks and 1
mortgage company. The typical transaction would begin
with an individual applying to a bank for a mortgage loan
(either for an initial mortgage or a refinance); that applica-
tion being accepted by the bank; and the bank sending a
requisition form to the Corporation, requesting that the
Corporation perform certain services for the bank.

The Corporation serves as an agent of the bank. It bills
the bank for its services on a predetermined fee basis. The
fee of the Corporation to the bank ig paid by the borrower,
similar to the borrower being responsible for appraisal fees,
environmental assessment costs, ete. of other third party
vendors providing closing related services to the bank. The
essential services which the Corporation provides to the
bank are as follows: (a) a title search at the Registry of
Deeds, (b) preparation of numerous bank documents (mort-
gage deed, settlement statement, ete[.]), (¢) procurement of
title insurance for the bank and, if requested, title insurance
for the mortgagor, (d) supervision of closing and disburse-
ment of settlement funds in accordance with the settlement
statement.

The Corporation bills for its services on the settlement
statement as a ‘settlement or cloging fee.” On an infrequent
basis, the borrower may ask Respondent to perform a legal
service which is associated with the closing, such as to pre-
pare a deed. Such legal services are billed separately as a
legal service on the settlement statement. Any fee for such
legal services of Respondent or other Attorneys retained by
borrower is collected by the Corporation at closing and dis-
bursed to the Respondent or such other Attorney. The bank
transfers the settlement funds to the Corporation which dis-




burses the funds, together with any additional monies which
might be needed from the borrower to effectuate the clos-
ing. Funds are disbursed in accordance with the bank’s in-
structions and a permanent record of disbursement is
retained by the Corporation.

The Corporation and Respondent share office space. The
Corporation has a separate operating bank account, a sepa-
rate escrow disbursement bank account and separate equip-
ment from the law offices of Respondent. Respondent’s
spouse serves as the operating manager of the business of
the Corporation.

In 1993, Respondent performed no legal services for the
Corporation. There is no stipulation as to whether Respond-
ent provided legal services to the Corporation in prior
years. The Corporation had no full time employees in 1993.
Five (5) people worked for the Corporation in 1993, doing
such things as file preparation, abstracting, preparing docu-
ments, and supervising the closings. These same five (5)
people are considered employees of Respondent’s law prac-
tice, a sole proprietorship.

In 1993, approximately 20% of these individuals’ time was
spent working for the Corporation and 80% working for Re-
spondent. Respondent had two (2) additional employees who
worked exclusively for him in 1993. One of the employees
who works for Respondent and spent approximately 20% of
such employee’s time working for the Corporation is a mem-
ber of the New Hampshire Bar. This person reviewed title
abstracts prepared by the Corporation and the cost of such
services was part of the Corporation’s ‘settlement fee’ paid
by the borrower. The person who formerly performed the
same services for the Corporation, currently being provided
by this Attorney, was not an attorney.

The Corporation provides no written disclosure to the
borrower as to the nature of its services; nor does it provide
a written disclosure as to whether or not the Respondent
has an ownership interest in the Corporation. This stipula-
tion does not address whether or not borrowers are other-
wise represented in the transaction, except to the extent
that the Respondent is sometimes retained to draft deeds or
other instruments for the borrower or Sellers whose clos-
ings are handled by the Corporation.




The Corporation maintains no malpractice or liability in-
surance. The bank and/or borrower rely upon Closing Pro-
tection Letters written by title insurance companies
licensed in New Hampshire. These Closing Protection Let-
ters are issued to banks but are not copied to borrowers.
Borrowers receive no written disclosure of their contents.
These Closing Protection Letters indemnify the bank and
borrower against damage arising out of certain claims which
they may encounter against the Corporation, as agent of the
title insurance company. This indemnity covers claims set
forth in the Closing Protection Letter and includes protec-
tion against ‘Fraud and dishonesty of the Issuing Agent or
Approved Attorney in handling your (the mortgagee’s)
funds or documents in connection with such closing.’

In the case of the Corporation, a title insurance company
on whose behalf the Corporation issues title insurance poli-
cies, as its agent, has conducted an audit of the Corpora-
tion’s books and escrow accounts as recently as the summer
of 1993. Such audit was performed in accordance with the
standards of the title insurance company set forth in its
Agent Review Programs/File Audit. The title insurance
companies also periodically audit the policy ‘jackets’ (num-
bered policy forms which must be accounted for) and other
title insurance documentation.”

Bl The committee argues that Professional Conduct Rule 1.15
and Supreme Court Rules 50 and 50-A apply to the escrow accounts
held by the corporation and operate to permit the accounting sought
by the committee pursuant to Supreme Court Rule 50-A(4). We hold
that for the committee to prevail, it must show that: (1) the commit-
tee sought to audit records of a New Hampshire lawyer; (2) the audit
of the lawyer led to information that there exists financial records
maintained by an entity performing services customarily performed
by a lawyer; and (3) there is a substantial nexus between the New
Hampshire lawyer and the entity in question so that it is reasonable
that the committee be permitted to audit the entity’s records. Thus,
a case such ag this is essentially factually driven.

Bl The parties agree that the respondent is a New Hampshire
attorney, who, in the course of a random audit of his or her records,
was revealed to be a majority shareholder in a certain title closing
corporation. It thus remains to be established whether the corpora-




tion was performing services customarily performed by a lawyer.
The corporation, acting through its employees, conducts title
searches, prepares closing documents such as mortgage deeds, set-
tlement statements, ete., procures title insurance for either a bank
or the mortgagor, and conducts closings of real estate contraects, in-
cluding disbursing funds in accordance with settlement statements
prepared by the corporation. Thus, the committee met the burden of
establishing that the records sought to be audited fall under the sec-
ond prong of the test set forth above.

As to the third prong of the test, the stipulated facts demonstrate
that a substantial nexus exists between the lawyer and the entity.
The respondent owns seventy-three percent of the corporation stock
and his or her spouse owns the remaining twenty-seven percent. The
respondent thus has the ability to control the annual meeting of the
corporation. See RSA 293-A:7.01, :7.21(a) (Supp. 1993). The respond-
ent and his or her spouse are the only members of the board of direc-
tors of the corporation. See RSA 293-A:8.03 (Supp. 1993). While the
respondent’s spouse acts as the corporation president and treasurer
and serves ag the operating manager of the business of the corpora-
tion, the respondent may at any time call a special meeting of the
shareholders, see RSA 293-A:7.02(a)(2) (Supp. 1993), and the facts
give no hint that the corporation by-laws prevent the respondent
from removing his or her spouse as a director at such a meeting, see
RSA 293-A:8.08 (Supp. 1993). The officers of a New Hampshire cor-
poration may be appointed by the directors. See RSA 293-A:8.40
(Supp. 1993). Thus, the respondent’s spouse appears to serve as an
officer of the corporation and the operating manager at the pleasure
of the respondent. See RSA 293-A:8.43(b) (Supp. 1993).

Il In addition to the econtrol of the corporation, other facts indi-
cate a clear link or nexus between the respondent and the corpora-
tion. In this case, the respondent and the corporation share office
space, and five people who are employees of the corporation also
serve as employees of the respondent in the conduct of his or her law
practice (the employees spend approximately twenty percent of their
time working for the corporation and eighty percent of their time
working for the respondent). Further, in connection with the corpo-
ration’s business, the respondent is occasionally retained to draft
deeds or other instruments for the parties involved in a particular
closing. The totality of the circumstances involving this attorney and
this corporation leads us to find that a substantial nexus exists be-
. tween the respondent and the corporation. '
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Il Accordingly, we hold that the financial records of the corpora-
tion are subject to audit under Supreme Court Rules 50 and 50-A.

So ordered.

All concurred.
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THAYER, J. The defendant, Albert Beland, was convicted on five
misdemeanor counts of illegal gambling, contrary to RSA 647:2




