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Cheshire
No. 92-568

MaryJames and C.D. CarnieI.

v.

&of Richmond a.Town

21,September 1994

(BethP.A.,& of R. Fernald onKinyon,Burnett KeeneBradley,
orally), plaintiffs.forthe brief and the

(ArnoldNorton, P.A.,Bell, Keene R. Falk on the briefFalk & of
orally), defendant,the Town ofand for Richmond.

by orally,Hanna, Keene, forR. of brief and theThomas
Paragonintervenor, Communication, Inc.

OpinionMemorandum
Mary appealplaintiffs,BATCHELDER, Carnie,J. The James and

J.)Superior upholding(Brennan,the decision of the Court the
(ZBA)Zoning Adjustment’sdefendant Townof Richmond Board of

grant special exception Paragonintervenor,a to theof
(Paragon). They argueCommunication, Inc. that the structure

Paragon heightseeks to build exceed the inwill limitation the
(town) ZoningTown of Richmond’s reverseOrdinance. We and

remand.
plaintiffs Paragon’sareThe abutters to site for the construction

high supportof a 90- to 100-foot “tower to forantennas” its
proposed facility.receivingcable television Because the structure

Paragondistrict,would involve a commercial use in a residential
applied special exception.ZBAfor ato the
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andexception, plaintiffsthe thespecialThe ZBA granted
(1986).RSA The courtto court. See 677:4superiortheappealed

zoningto determine whether the ordinance’sto the ZBAremanded
limitation, does not toapplywhichheightthirty-five-foot

antennas,” Paragon project.to the See TOWN“chimneys appliedor
Zoning (asOrdinance, 3093,art. amendedRichmond §of

1990). that structure13, The ZBA determined thethrough March
and, accordingly, exempt zoningwas from thean “antenna”was

court thesuperiorlimitation. The affirmedheightordinance’s
appealthis followed.decision,ZBA’s and

426, 1145,Henniker, 425,134 N.H. 593 A.2dv. TownCohen of
the court’s(1991), upholdour review. We will trial1146 governs

by legallyevidence orit is theunsupporteddecision unless
erroneous.

isParagon’s proposedus is whether structureThe issue before
ordinance. The townzoningthe terms of thean “antenna” within

is an “antenna”that the entire structureParagonand contend
“chimneysthe forexemptionit fallsand, therefore, that within

and antennas.”
zoningthe ordinance.is not defined inThe term “antenna”

defined in a currentmeaning asappropriate“theConsequently,
apply.” TOWN OFlanguageof American shalldictionary the

Zoning Ordinance, 15,art. 1501.§Richmond
(as rod,ausu[ally]as “a metallic device“Antenna” is defined

wires) receivingfor or radioradiatingofwire, arrangementor
91DICTIONARYTHIRD NEW INTERNATIONALWEBSTER’Swaves.”

1961). thatParagon arguethe town andAlthough(unabridged ed.
definition, commonin theencompassedstructure isthe entire

it is not.dictates thatsense

a relativelyconsist oftowers[M]ost telecommunications
from aboutranging anywheremetal structureslender
height.in Theto over one thousand feettwenty-five feet

facility justthe istelecommunicationsportiontower of
to orwith no other than supporta structurethat: function

necessary telecommunica-the deviceshold electronic for
then,tower, be one or more. to a will. . Affixedtions.

for the actual[sic], responsiblearewhichantennae
receiving signals.and of telecommunicationbroadcasting

UseTowering RegulationProblem? LandARagonetti,T. of
Towers, 9,15 & PLAN. L. REP.Broadcasting ZONINGCommercial

added).(1992) (emphasis10
guyedthe Warszawaout that 2120-footpointscounselPlaintiffs’

of ofcapitalmiles northwest theKonstantynow, sixtyatradio mast
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McWHIRTER,Poland, the world’s tallest-ever structure. N. Theis
(P. 1994).of 100 Matthews ed. “TheGuinness Book Records

high anyone falling topthat off the reachmast was so would
velocity accelerating hittingand hence cease to be beforeterminal

ground.” accept Paragon’sId. Were we to the town andthe
proffered “antenna,”definition of this structure would not violate

height limitation. We cannot envision that such a result wasthe
theycontemplated by adopted zoningthe town residents when the

likely contemplated byRather,ordinance. it is more that what was
pre-cableordinary, receivingthe term “antenna” was the television

supportingantenna, mast,albeit with a short mounted and affixed
manyto residences.

Paragon safetyThe town and also contend that fire alone is
height and,the rationale for the restriction because the structure

pose exempthazard,does not a fire it should be from the
(1986), zoninghowever,limitation. RSA 674:17 does not restrict

designed only safety. Consequently,ordinances to be for fire that
may exemptthe structure not abe fire hazard does not it from the

height limitation.
commonlyThe trial court found that “it is understood that

virtually supportingall antennas of whatever size include a mast
encompassedor structure and that the entire structure is within

”meaning Although agreethe of ‘antenna.’ we that an antenna
supporting disagree meaningmast,must have a we that the of

exception heightin“antenna” the to the town’s restriction
encompassed a structure of this size. The trial court’s

upon analysis, legallydetermination, based our was erroneous. See
Henniker, 426,Cohen v. Town 134 N.H. at 593 A.2d at 1146.of

Accordingly,we reverse and remand.

Reversed and remanded.

All concurred.


