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Compensation Appeals Board
No. 92-723

Appeal of Denise Kehoe

(New Hampshire Compensationof LaborDepartment
Board)Appeals

26,1994September

(JamesBrown, LearyH. ánd John J.of& NashuaKahn
theorally), for claimant.brief, Learyand Mr.LaRivee on the

Cazden, Manchesterand Elizabeth ofCloughertyKelliher &
brief, and Mr. Kelliherand on theW. Kelliher Ms. Cazden{Thomas

LibertyCo. and MutualLockheed-Sandersorally), respondentsfor
Co.Insurance

claimant, Kehoe, appealsDenise an adverseBROCK, TheC.J.
of LaborDepartmentNew Hampshirethebydecision

board)(the her claim fordenyingBoardAppealsCompensation
for furtherbenefits. vacate and remandWecompensationworkers’

opinion.with thisconsistentproceedings
Augustfromat Lockheed-Sandersemployedclaimant wasThe

years,twelve she wasDuring1991. those1979 to September
herperformingchemicals whileto numerousregularly exposed

time, developed symptomsthe claimantofperiodOver ajob.
difficulties, allergies.andheadaches, breathingsevereincluding

a forand she filed claimdisabling,symptomsher wereBy 1991
bydenied aclaim wasbenefits. Thecompensationworkers’

to the board.officer, appealedand the claimanthearings
boarddenied the claim. Thehearing, the boardaFollowing

concluded;
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majority panelThe of the does not find that the claimant
proof symptomshas met her burden of that her are an

occupational 281-A:2,disease under RSA XIII or arise out
employmentof and in the course of her at Sanders. The

majority panel diagnosisof the believes that the of
occupational proven equivocalasthma is not todue the
opinions physiciansof the at the Hitchcock Clinic and the

history migraine problemsclaimant’s medical of severe
employmentand stress not associated with as well as

other factors in the claimant’s environment such as
smoking allergies.in the residence, and other

(1)argues:The claimant that the board abused its discretion in
finding proofthat she failed to meet her burden of that her
disability occupationalis an disease or arises ofout or in the

employment “overwhelmingcourse of her where evidence” shows
injury exposurethat her or illness is the result of her to chemicals

(2)place;in the work that the board erred as a matter of law in
interpreting the term “occupational disease” under RSA 281-A:2,

(3)1993);(Supp. “occupationalXIII that the term disease” includes
(4)aggravation pre-existingthe of a condition disease;or and that

misinterpreted diagnosis occupationalthe board her as asthma, as
opposed multiple sensitivity, therebyto chemical and reached an
erroneous conclusionof fact and law.

followingThe board’s decision includes the summaries of
testimony provided by physicianthe witnesses:

September began treatingIn 1991 the claimant with
Kinderlehrer,Daniel M.D., who is board certified in

specializesinternal medicine and in environmental
practices Englandmedicine and with the New Center for

Holistic Medicine. Dr. Kinderlehrer testified on behalf of
diagnosed multiplethe He hasclaimant. asthma and

sensitivitychemical disorder. Dr. Kinderlehrer is of the
opinion developedthat the claimant these conditions from

exposure place.chronic to toxic chemicals in the work His
opinion upon history given byis based the Kehoe,Mrs.

safety providedand the material data sheets she which
pertainedshe stated to chemicals she often used in the

place Accordingwork .... to Dr. Kinderlehrer because of
long exposureMrs. Kehoe’s term to chemicals in the work

place she became sensitized to even levels,low i.e. below
the OSHA standard, of these chemicals in the
environment, disorder).(multiple sensitivitychemical In

opinionDr. Kinderlehrer’s the claimant is disabled from
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extremelyshe how reacts to low levels ofwork because
ink,place, perfumes,[sic]found the work e.g.chemicals

newsprint etc.gasoline,

testimony Godefroi,the of RobertpresentedThe employer
medical at Lockheed-Sanders. Dr.M.D., the director

occupationalis board certified in medicine andGodefroi .
Dr. thatopined multiple. . Godefroifamily medicine. .
a and it issensitivity diagnosis,is controversialchemical

that smallshowingnot scientific datasupported by
changecan a in the immuneof chemicals causeamounts

sensitivity ahis chemicals issystem. opinion multipleIn
anxiety due to chemicals.disorderpsychiatric causing

(Dr. did submitattorneyand the claimant’sKinderlehrer
contention thatmedical literature thesupporting[sic]a
is ansyndrome acceptedchemical sensitivitiesmultiple

Dr. reviewed the claimant’sdiagnosis). Godefroimedical
her complaintsthat wereand concludedmedical records

asthma, a number of different factorsbutnot occupátionál
infections,including respiratorythe asthmacaused

. psychiatricwith . . andstress, alongand headaches
factors.emotionál

281-A:2,in “anis defined RSA XIII asdisease”“Occupational
in of the employee’sout and the coursearising ofinjury

conditions characteristic of andand due to causes andemployment
trade, or “If theemployment.”particular occupationto thepeculiar

. . chemicals . . theis attended with unusual . .employment
‘ordinary*distinction from the is notthesatisfyingofproblem
COMPENSATION,LARSON, THE OF WORKMEN’S1B A. LAWserious.”

41.33(a) (1993). is and is duea disease which rare which“[E]ven§
or withallergy combiningindividual weaknessto the claimant’s

be held to be anusually occupationalconditions willemployment
in factexposure by employmentoccasioneddisease if the increased

or“[T]heId. 41.00. sizequantitativethe disease.”brought §on
immaterial, if it to produceis was sufficientexposureextent of the

sensitivity.”with the worker’s unusualin combinationthe disease
Co., 96, 100,109Hosieryv. Hunter N.H.41.62(d); see StrahanId. §

134, 137, 185(1968); Moore v. 88 N.H.432, Company,244 435A.2d
(1936). multiplethat chemical165, Little doubt existsA. 167

anexposure to chemicals isworkplacedue tosensitivity syndrome
compen­under our workers’compensablediseaseoccupational

(8th 1990);Bowen,v. 912 F.2d 971 Cir.Kourilsation statute. Cf.
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PA. BARASS’NWorkplace,Asthma in theRichman, AspectsLegal of
1993).161,165 (JulyQ.

set aside orof the board “shall not beor decisionsOrders
satisfied, alaw, byof unless the court isfor errorsexceptvacated

it, that such order isthe evidence beforeofclear preponderance
(1974). findingsThe board’sRSA 541:13or unreasonable.”unjust

will not be setfindingsmade to thosepursuantand decisionof fact
in the record. See Xydiasevidenceby competentif supportedaside

723-24, 627,Co., 721, 560 A.2d 628Rubber 131 N.H.v. Davidson
(1989). however, presumptionrest on the thatprinciples,These

the basis forof fact sufficient to formfindingshas madethe board
review.meaningful judicial

benefits because the claimantThe board’s decision denies
Theoccupationalshe suffers from asthma.to thatprovefailed

on asthma.claimant, however, occupationaldid not base her claim
disease based onRather, occupationala claim ofpresentedshe

which manifested itself insensitivity syndromechemicalmultiple
headaches, rangeand reactions to a wide ofbronchospasms,

determined whether theThe board should havesubstances.
claimant ofa that the effects on thisfindingwarrantsevidence

compensablein the constituted aworkplaceto chemicalsexposure
to thetherefore vacate and remandunder the statute. Wedisease

claimant suffers fromof whether thefor a determinationboard
and, does,ifsyndrome she whethersensitivitychemicalmultiple

Appealcaused or contributed to the disease. Seeworkplacethe of
(1992).Lambrou, 20,18, 754,136 N.H. 609 A.2d 756

Vacated and remanded.

All concurred.


