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Bonacorsi, convicteddefendant, D. wasThe StevenBROCK, C.J.
IIassault, 632-A:3,of sexual RSAfeloniouson four indictments

J.).(Morrill, OnCourtSuperiorin thejury trial(1986), after a
ain its answer tothe trial court erredthathe contendsappeal,
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regarding juryjury question the doctrine of nullification. We
affirm.

employed Plymouth Regional HighThe defendant was at the
youths having drug problems.assist and alcohol abuseSchool to
against him onThe indictments were based incidents of sexual

fifteen-year-oldcontact with a student who attended the school.
closing argument jury,to his to thePrior defendant’s counsel

give juryrequested that the court an instruction on the doctrine of
request, statingThe trial court denied thenullification. that the

“entirely inappropriate” charge. Instead,for such acase was the
judge that he would allow defendant’sindicated counsel to advise

judgejury powerthe of its of nullification. The also indicated that
emphasized juryif counsel nullificationdefendant’s “too

strenuously,” clearly explain jurors theyhe would to the that were
to take their instructions from the court and not from counsel.

closing argument,During arguedhis defendant’s counsel the
by readingdoctrine twice fromnullification verbatim the New

Hampshire Bar Association Criminal Justice Section’s Criminal
Jury jury by paraphrasingon nullificationInstruction 3.17 and its
language a third time within the factual context of the case. The

you proven“Even if find thatinstruction reads: the State has each
every charged beyondelement of the offense aand reasonable

you may guilty youdoubt, still find the defendant not if have a
feeling guiltya not verdictconscientious that would be a fair result

(1985).in CRIMINAL JURYthis case.”N.H. INSTRUCTIONS 3.17
charge jury, judgeThereafter, in his to the the trial stated:

you’ve lawyersLikewise, heard the make certain
cases,statements about what the law is in these and

again, jobtheir asthat’s advocates.
only youHowever, I’m the one that can tell what the

lawyersin case. And iflaw is this the stated the law
differently giving youor at variance from how I am it to in

you Judgeinstructions,these must followthe law as the
gives you init to these instructions.

jury separatetheThe trial court then instructed three times that if
proved anyit had a reasonable doubt as to whether the State had

charged,one or more of the elements of the crime it “must”find the
guilty. The trial courtdefendant not twice followed with an

jury provedifinstruction to the that it found the State had all the
beyondcharged doubt,of the offenses a reasonable itelements

“may” guilty. Wentworth,v.find the defendant State 118 N.H.Cf.
(1978).838-39, 858,832, 395A.2d 862-63
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deliberations, jury followingits the sent theDuring toquestion
the trial judge:

attorneyhis summation defenseDuring [t]he held theup
that tocopy juryof a law allows the come to asupposedly

theynot that theguilty thougheven felt defendantverdict
feel theactually guilty they consequencesis of this—if

be all or anyonewould harmful to Isverdict concerned.
bethis in fact a law and we shown this.could

trial refused the defendant’s to inform thejudge request juryThe
guilty verdicts,to not evenprerogativeof “the return if the State
He anythe defendant also refused to reiterateproven guilty.”has

Instead,his instructions. the trial court answeredportion juryof
“You to follow the court’sjury’sthe are instructions.”question:

reviewingfor the trial court’s is asOur standard instruction
follows:

juryof instructions iswording generallyThe andscope
court, anyofthe sound discretion the trial andwithin

error be evaluated theallegations by interpretingof will
aentirety,instructions in their as reasonabledisputed

them, in lighthave and of all thejuror would understood
jurythe Reversal of a verdict isevidence in case.

charge covers issuesjury fairlywhen a theunwarranted
of a case.and law

(1994)251-52, 783,249, 638 A.2d 784v. 138 N.H.Cegelis,State
omitted).and bracketsellipsis,(quotation,

responsethat trial court’scontends theThe defendant
anyto the of thejuryrefusal with versionprovideconstituted a

that jury’sinstruction. He claims thenullificationrequested
andthe nullification prerogativeraisedindependentlyquestion
thenecessarily jurorsleft the withresponsethe court’sthat

exist,did not thusprerogativethethatimpressionmistaken
own Wejudgment. disagree.exercise of theirthesuperseding

twice theoutset, that the trial court instructedAt the we note
theall the elements ofprovedthe hadthat if it foünd Statejury

doubt, the“may”it findbeyond a reasonablechargedoffenses
by court inrecommended thischargeThe modeldefendant guilty.

thatstandardreasonable doubt statesconcerning theWentworth
should, if hasbe found the Statemay, guiltynotthe defendant

39,Wentworth, A.2d at118 N.H. at 395Seeits case.proven 838­—­
theeffectiveness ofchallengedhas thepartyneither862-63. While

standard, reiterate that trialwecharge as to thattrial court’s
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chargemodel in Wentworthof thelanguageuse theshouldcourts
838, atId. at 395 A.2d 862.litigation.needlessto avoidin order

in Wentworthof the term ‘should’ aheld “that usehaveWe
instruction,of a nullificationequivalent jurythecharge provides

the defendantmay acquitthat theyare notifiedjurorsthein that
each elementa reasonable doubtbeyondprovedthe Stateeven if

Paris, 322, 333,137 627State v. N.H.charged.”offensesof the
omitted).(1993) and quotationadded582, (emphasisA.2d 589

formpermissiveuse of thethe trial court’sHere, find thatwe
served to thesimilarly provideof “should”“may” instead

instruction.a nullificationjuryofequivalent
undisputed powernullification as “thejuryrecognizedhaveWe

contraryif is to the law aseven its verdictacquit,tojuryof the
Mayo,to the evidence.” State v.contraryandjudgethegiven by

omitted).(1984)85, The200, 203, (quotationA.2d 87480125 N.H.
ispowernullification

. . a thatjury power[and]of the .prerogativean historical
verdict ingeneralwe to thelongas as adheremust exist

ofsearch the mindscases, for the courts cannotcriminal
Ifthey judge.which theuponto find the basisjurorsthe

which the defendant isthe law underfeels thatjury
justifiedcircumstancesunjust, exigentis or thataccused

reason whichaccused, anyor foractions of thethe
the tojury poweror the haslogic passion,to theirappeals

that decision.bythe courts must abideandacquit,

omitted). the and colorfullongWe need not reciteId. (quotations
in United States v.ablyas it is relatedhistory prerogative,of the

(D.C.1113, 1972), and United473 F.2d 1130-33 Cir.Dougherty,
(4th denied,1969),1002, Cir. cert.417 F.2d 1006Moylan,States v.

(1970).397 U.S. 910

prerogative,the we have nonethelessrecognizingWhile
is a of therightthat nullification neitherconsistently juryheld

Haas,defendant, law. State v.recognized by E.g.,nor a defense
(1991).127, a480, 486, Accordingly,596 A.2d 131134 N.H.

juryentitled to a nullificationinvariablyis notdefendant
of the trialRather,Id. it is within the sound discretioninstruction.

jurya case warrant aparticularif the facts ofcourt to determine
been a Id.requested by party.instruction when it hasnullification

to theresponsethat the trial court’sargumentThe defendant’s
jury anya refusal to the withprovideconstitutedjury question

merit.nullification instruction is withoutrequestedversion of the
usingthe twicealready jurytrial court had instructedThe



32

that the Wentworth charge.to of The triallanguage equivalent
the to review thejury instructions,court’s directed entireresponse

doubt” charge. chargewhich included the “reasonable That stated
if burden,the must State failed to itsjury acquit carrythat the but

itsprovedif the' State case. The contrast in themay convict
maintained the thatpossibility juryinstruction’s directives the

the if it chose to do so. See v.ignorecould law United States
(1st denied,1993),1161, 1190 Cir. cert. S.15 F.3d 114Sepulveda,

(1994).Ct. 2714

the jury’s questionThe claims thatdefendant.
nullification Theprerogative.raised the defendantindependently

itself consider thejurywhen the decides toargues that
must instruct jury correctlythe trial court theprerogative,

argument.find no merit in thisthe same. We likewiseconcerning
the ofargued possibility jurycounsel specificallyDefense

his he made theduring closing; expresslythree timesnullification
nullification The jury’s questionits prerogative.ofjury aware

argumentclosingto counsel’sreferred defensespecifically
in jurynot case which theThis is anullification.regarding

acquittingidea of the defendantconceived theindependently
totherebydoubt and was movedbeyond a reasonabledespite proof

on its own. Thesejudgeinstruction from theadditionalrequest
in juryfrom those thewhichsignificantlydiffercircumstances

establishing a call of highasidentify the case“must itself
and actinitiate undertake anconscience, independentlymustand

Accordingly,473 F.2d at 1136-37.Dougherty,nullification].”[of
in responseabout nullificationjurythat the inquiredthe mere fact

not that theclosing did mandateargumentcounsel’sto defense
theconcerninginstructiona separate supplementaltrial court give

doctrine.
that theargumentthe defendant’swithdisagreeweFinally,

impressionthe that thejuryleft the withresponsetrial court’s
jurydid exist the was notnot becauseprerogativenullification

not preventedDefense counsel wasit had requested.whatgiven
of jury nullification.possibilitywith thejuryfrom thepresenting

chargesdoubt” twice“reasonablesubsequentcourt’sThe trial
and dida nullification instructionofequivalent jurytheprovided

Seeon the issue.earlier statementsnegate counsel’snot defense
the202-04, Consequently,A.2d 86-87.480 atN.H. atMayo, 125

nullification bothbyofpossibilityof theapprisedbeenjury had
trial court.and thedefense counsel

if nullificationasked thejury’s question specificallyThe
counsel, question“a Thewas law.”defensedoctrine, argued byas
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if such a existed. Had the trial courtpowergenerally inquired
have thejury mightthe thenegative,in understoodanswered

from their consideration. See Stateto remove nullificationresponse
(1984).494, 1070,Jones, 490, 484 A.2d 1073 The trial125 N.H.v.

however, directed the to review the entirejuryresponse,court’s
languageincluded the of the earlier “reasonablewhichcharge,

responseThe neither resolved a factual issuedoubt” instructions.
own Seejurors’ judgment.the exercise of the Statesupersedednor

287, 512, (1991);289,134 592 A.2d 513Mansfield,v. N.H. cf.
Jones, 494, on ourN.H. at 484 A.2d at 1073. Based review of125

case,in this we find that the trial court’s answer servedthe record
to the andresponse jury’s question the defendant’sadequateas an

instructions; a more specific responsefor supplementalrequest
not required.was

Affirmed.

All concurred.
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