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if such a existed. Had the trial courtpowergenerally inquired
have thejury mightthe thenegative,in understoodanswered

from their consideration. See Stateto remove nullificationresponse
(1984).494, 1070,Jones, 490, 484 A.2d 1073 The trial125 N.H.v.

however, directed the to review the entirejuryresponse,court’s
languageincluded the of the earlier “reasonablewhichcharge,

responseThe neither resolved a factual issuedoubt” instructions.
own Seejurors’ judgment.the exercise of the Statesupersedednor

287, 512, (1991);289,134 592 A.2d 513Mansfield,v. N.H. cf.
Jones, 494, on ourN.H. at 484 A.2d at 1073. Based review of125

case,in this we find that the trial court’s answer servedthe record
to the andresponse jury’s question the defendant’sadequateas an

instructions; a more specific responsefor supplementalrequest
not required.was

Affirmed.

All concurred.
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THAYER, defendant,The Willey, appealsJ. William from an
J.)(Coffey; findingthe Court that his installationSuperiororder of

adefectively largeof a undersized culvert caused section of the
heavya rain storm. Theyard duringto erode defendantplaintiffs’

alia, that court erred in allowinginter the trial theargues,
Page,and Janice to sue under an impliedGeraldplaintiffs,

defect, latent,if any,because the was not and inwarranty theory
the forpreparing plaintiffs’ expertcosts associated withawarding

trial. We reverse.
1985, Angela Gray, priorRichard and owners of the lot inIn

fill a large depressionhired the defendant to on thequestion,
the runoff ato install a culvert to handle fromandproperty

depression.the The defendantthroughstream that ranseasonal
measuringof culvert fifteenone-hundred-foot sectioninstalled a

diameter, the culvert measuredalthough upstreamininches
ininches diameter.twenty-four

Grays.the from theproperty1988, plaintiffs purchasedIn the
inspectorthe hired a homeplaintiffsthe purchase,At the time of

that waschecklist, yard drainageindicatedon hiswho,
Bob, the19, 1991, Hurricane waterduringAugustOn“adequate.”

mouth, crestingof the culvert’stopfeet above thelevel rose several
had Thethe defendant constructed.bridge thatover a land

feetto sixgully, measuring upcut a one-hundred-footoverflow
drivewaythe andwide, plaintiffs’acrossfeettwenty-fiveanddeep

damage.to therepairpaidTheyard. plaintiffs $4600front
because the defendant failedtestified thatexpertplaintiffs’The

twenty-four-inchthe diameter of theof at leastto install a culvert
theupthe culvert was not toculvert, his work onupstream

quality.not workmanlike inand wasindustry,of thestandards
that thefound, testimony,thisuponbasedThe trial court

that the defectdefective; it further foundwasdefendant’s work
a reasonableuponbeen discoveredand could not havewas latent

by the plaintiffs.inspection

the erosionthat, assuming thatevenarguesThe defendant
courtculvert, the trialundersizeddefectivelyabycausedwas

warrantyimpliedunder anto sueallowing plaintiffsin theerred
not latent asthe defect wasbecausequalityof workmanlike

782, 547 A.2d 290130 N.H.Dagenais,v.Lempkerequired by
of a defect is(1988). latencytheoftrial court’s determinationThe

the trial court’soverturnand fact. We willof lawquestiona mixed
See Great Lakesclearlyit is erroneous.ifdetermination Aircraft

840, 848Claremont, 270, 282, 608 A.2dN.H.135CityCo. v. of
(1992). the law to its factualhowever, misappliesthe court“If,
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appeal independentlyreview the result on underfindings, we a
standard.” Id.plain error

in ruledLempke,law is found where we thatapplicableThe
warranty extendqualityof workmanlike would toimpliedthe

of the in cases ofpurchasers property only “latentsubsequent
after subsequentwhich become manifest thedefects owner’s

not had aand which were discoverable reasonablepurchase
prior purchase.”of the been made to thestructureinspection

omitted).794,at at 297130 N.H. 547 A.2d TheLempke, (quotation
to the extent the feature ofdefendant contends that defective the

size,its such a defect cannot be considered “latent”culvert was
the size of both the culvert and culvertupstreambecause could

a Weupon inspection. agree.have been observed reasonableeasily
found the diameter and of bothlengthThe trial court that culverts

by plaintiffstimes known or discoverable both the andwere at all
expertBoth and the trial court reliedplaintiffs’the defendant. the

findingin the size in the defendant’s workupon differencepart
ofWe hold that where all the relevant facts underlyingdefective.

subsequentare or to thedefect known discoverableallegedthe
purchase,at of thepurchaser upon inspectionreasonable the time

See, e.g.,no for latent can later arise. United States v.claim defects
(9th 1986)Co., Inc., 1386,786 F.2d 1388 Cir.Const.Lempke

(where knew all facts to defect beforegovernment relating
aproperty, merelyof the defect not latent because lateracceptance

of the facts as to defectivechangedassessment same conclusion
in toThe trial court thus erred the law itsquality). applying

fact.findings of

Reversed.

HORTON, J., BATCHELDER, J., dissented;with whom thejoined,
others concurred.

HORTON, J., I thedissenting: Because would not define term
does,as as the Inarrowly majority“latent defect” dissent.

782, (1988),Dagenais,In v. 130 N.H. 547 A.2d 290Lempke we
of is not aprivity necessary subsequentheld that contract for

warrantyto a under anpurchaser implied theorysue contractor
defects,for latent latent defects as those “which becomedefining

purchaseafter the owner’s and whichsubsequentmanifest were
priorhad a reasonable . . been madeinspectionnot discoverable . to

omitted)at at794,the Id. 547 A.2d 297purchase.” (quotation
added). holdsmajority assumingThe that even the(emphasis

undersized, thatculvert was not latentdefectivelywas defect
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Pages’of culvert and upstreamthe size the the culvertbecause
a reasonable inupon inspection;been observed thecould have

latencythere can be no “where all of themajority,of thewords
allegedfacts the defect are known orunderlyingrelevant

the reasonablesubsequent purchaser upontodiscoverable
purchase.”at the time of theinspection

Instead,with a lack of Ivisibility latency.not equateI would
itself,not the or itsquestion objectthe is whetherhold thatwould

to a purchaser uponwould be obvious aqualities,physical
whether the conditionbut ratherinspection,reasonable defective

Investments, Sklar, So.See Kala Inc. v. 538 2dobvious.would be
1989).(Fla. words,In other a defect isApp.Dist. Ct.909, 913

appreciated uponbe visible and aonly if it wouldpatent
oneFurther, inspection bythe reasonable isinspection.reasonable

Resta, 427,476by expert. TyusSee v. A.2dnot anpurchaser,the
1984).(Pa. characteristicsobject’s physicalWhere anSuper.433

be a reasonablevisible, latencythe test should whetherplainlyare
constitute athat those characteristicsappreciatewouldlayperson

test, in some cases thesuch aApplyingcondition.defective
the condition could beconclude that defectivemightfactfinder

sense,of common while in otherby the applicationappreciated
ofappreciationconclude that themightfactfindercases the

beyond that ofrequire expertise expectedwouldconditiondefective
case,that, in this even the homeConsideringlayperson.the

undersized,defectively thethe culvertdid not believeinspector
found, did,as it that the plaintiffswell havetrial court could

defect.recognizeto thereasonably failed
to envisionmajority purportsthelatency byrule announcedThe

however, thethe becauseby purchaser;inspectiona reasonable
it thevisibility patency, essentially chargeswithmajority equates

thechargean I would notknowledge expert.ofpurchaser with the
and would holdknowledge,unrealistic level ofwith thispurchaser

sees, reasonablybut does nota whothat, purchaserLempke,under
whoto sue the contractora should be entitleddefectappreciate,

defect.for thatresponsiblewas

in the dissent.BATCHELDER, J., joins


