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in all units pendingfireplacesof theto useprohibitmarshal
465, Following618 A.2d at 794.Id. atof hazard.thecorrection

fireplacesof use of theheld that lossmajority opiniontheappeal,
propertyin one unit and constitutedto the firecausally linkedwas
797. The470,Id. at 618 A.2d atan occurrence.bycauseddamage
unit,a fire in one butofthe occurrenceacknowledgeddissent

remainingin theconstructionalleged negligentthethatconcluded
did not constitutein fire marshal’s orderthewhich resultedunits

damageof within thepropertyor an occurrencean accident
(Brock, C.J.,800474, 618 A.2d atId. atpolicy.of themeaning

dissenting).
property damageofa clearer circumstancepresentsThis case

amended writMooney.did Theoccurrence thanby ancaused
of the condominium unitsto the structuredamagealleges actual

in thedue to deficienciesto moisturecontinuing exposureby
AssociationTherefore, allegedunits. theof theconstruction

occurrence,in rather thanthat resulted anconstructionnegligent
See Becausenegligentof construction. id.allegedan occurrence

thebyan “occurrence” as definedallegedamended writthe
of concludingin favor NHICsummary judgmentapplicable policy,

inby partiesexclusions raised thepolicywas error. Theotherwise
decline tobynot addressed the trial court. Wetheir briefs were

ofon the current state the record andconsider the exclusions
proceedings.trial court for furtherremand to the

Reversed and remanded.

All concurred.

Belknap
93-420No.

HampshireThe State of New

v.

Jack Vincent

29, 1994September



46

(John Jr.,Howard, Kissinger,attorney C.generalR.Jeffrey
orally), thethe brief and for State.attorney, on

Schulman, Nashua,defender, of brief andbypublicR.Andrew
for the defendant.orally,

Vincent, aHORTON, defendant, was convicted afterThe JackJ.
(Dickson, ofJ.), afterdrivingthe Courtjury Superiortrial in

(1993).offender,as RSA 262:23certified an habitualbeenhaving
erroneouslyargues that the trial courtthe defendantOn appeal,

We affirm.knowledge.the element ofjurythe oninstructed
athe defendant with1990, policea officer served5,AprilOn

requiredof motor vehicles thathearing from the divisionnotice of
beto determine whether he shouldhearingat aappearhim to
atappearThe defendant failed toas habitual offender.certified an

record,a review of the defendant’shearing. Uponhis certification
asthe an habitual offenderhearings officer certified defendantthe

was neverfor four The defendantyears.and his licenserevoked
8, 1992, aAugust policehis certification. Onformally notified of

operating motorcyclethe defendant ain Belmont observedofficer
Theheadlight taillight.a anda rate of with dimhigh speedat

by flashinghisstop activatingthe defendantattemptedofficer to
Aspeed.increased his chase ensuedthe defendantlights,blue but

totrial, objectedthe defendantarrested. Atand the defendant was
instructions, chargethe trial court’s directedarguing thatjurythe

it ofknowledge by equating with noticea on the element ofverdict
hearing.the certification

part:indisputed provided pertinentinstructionsThe

Mr.case, provemust that Vincentthe StateIn this
he so Andknowingly.and that didcommitted certain acts

he actedyoufor in a moment. WhetherI’ll define that
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And onyouof fact for to decide.is aknowingly question
there is often no directin mind thatmight keepyouthis

intent, way examiningthere’s no ofbecauseofevidence
youmind. So on this shouldperson’sof aoperationthe

in evidenceand circumstances andthe factsconsider all
not the State has that Mr.provedwhether orthen decide

knowingly.actedVincent

I that the Statewhat mean issay knowingly,IWhen
aware that his actsthat Mr. Vincent wasprovemust

The State doesn’t havecause the result.prohibitedwould
intended or desired aspecificallythat heproveto

is heproveWhat the State must thatresult.particular
conduct would cause theor knew that hiswas aware

result.

[sic]of an habitual offender hasNow, beingthe crime
prove part beyondand the State must each aparts,three

parts,Three each of which the Statereasonable doubt.
parts,a reasonable doubt. And thoseprove beyondmust

The first is thatelements, you will,if are as follows: theor
order theprove barringmust an habitual offenderState

indrivingfrom a motor vehicle was force. That’sperson
first element. And the second element that the Statethe

beyond a reasonable doubt is that theprovemust
waysdrove a motor vehicle on the of the Statedefendant

inprohibiting drivingwhile the order such remained
effect. . . . The third element is that the defendant did so

aware,he a ofknowledge, knowledgewith a was with his
habitual Formal notice tostatus as an offender. the

the order from ofdefendant of the Division Motor Vehicles
him an habitual offender is not an element ofdeclaring

of after It’s notdrivingthe offense certification. an
The need not that he received actualproveelement. State
his certification as an habitual offender. Thenotice of

that the defendant received noticeonly proveState need
hearingof the date scheduled the Division of Motorby

Vehicles to determine his status as an habitual offender
he was told that not theshowing up hearingand that for

beingresult in certified as an habitual offender.would

providesThe law further that the status of anbeing
habitual offender remains in effect until personthe has a

and ofhearing,decertification the Division Motor Vehicles
in writinghas issued an order that status.removing



48

that what the State mustsummary,in rememberSo
doubt are three firstbeyond things,a reasonableprove

order the frombarring personan habitual offenderthat
force;in that Mr.secondly,a motor vehicle wasdriving

on the the Statewaysdrove a motor vehicle ofVincent
indrivingorder such remainedprohibitingthewhile

so with of hiseffect; thirdly, knowledgethat he did aand
eachThe State must proveas an habitual offender.status

a reasonable doubt.beyondthose three elementsof

instructions,trial “anyIn our review of the court’s
theby disputederror will evaluated interpretingof beallegations

as a reasonable would haveentirety, jurorin theirinstructions
them, of all the evidence in the case.” Statelightand inunderstood

(1991).460, 1279,A.2d 1282 ThePlante, 456,N.H. 594v. 134
to to thecharge explaincourt’s “is state andof the trialpurpose
the of lawlanguage, applicableand rulesintelligiblein clearjury,

249, 783,252, 638 A.2dv. 138 N.H. 785Cegelis,to case.” Statethe
(1994). havinga of after beendrivingTo convict defendant

offender, find, beyondthe jury must aan habitualcertified as
drove a motordoubt, knowinglythat the defendantreasonable

an offenderof State while habitual orderwayson the thisvehicle
706, 710,134 N.H. 597 A.2dCrotty,See State v.in effect.was

(1991). A rea of means that theknowinglymens1078, 1081
had been,that Tie and continued tosubjectively knewdefendant

at drovean offender the time he hisbe, as habitualcertified
418,Reid, 160,A.2d422,State v. 134 N.H. 594 163Seemotorcycle.

(1991).
trialtakes the court’s statement thatdefendant issue withThe

noticethat the defendant received ofonly proveneed“[t]he State
Motor Vehiclesscheduled the Division of tobydatehearingthe

that he wasas an habitual offender and tolddetermine his status
hearing beingfor would result in certifiedshowing upnot thethat

He that this instruction allowedarguesas habitual offender.”an
a ofupon findingconvict him based constructivejurythe to

finding subjectivea of actualrather than onknowledge,
the forhearingthat notice of certificationby implyingknowledge,
disagree.Weprove knowledge.towas sufficient

that,throughoutcourt its instructions inThe trial stated
defendant, jurythe must find that theconvict theorder to

a of his statusmotorcycle knowledgehis “with asdrovedefendant
addition, explainedthe court thoroughlyan offender.” Inhabitual

alldetermine, uponit it to based theto that was forjurythe
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an habitualknew of his status asevidence, whether the defendant
The court stated:offender.

a for toknowingly question youhe isactedWhether
might in mind that there isyou keepAnd on thisdecide.

intent, wayof because there’s nooften no direct evidence
of a mind. So on thisexamining operation person’sof the

all the and circumstances inshould factsconsideryou
or not the State hasand then decide whetherevidence

knowingly.that Mr. Vincent actedproven

requirementsto the clarifiedsimplyThe reference noticecourt’s
actualprovenot that the defendant receivedthe State needthat

Crotty,as an offender. See 134of his certification habitualnotice
710, at 1081. This of the noticeexplanation597 A.2dN.H. at

of knowledge,not refer to the element anddidrequirements
a wouldtherefore, persuaded jurorwe are not that reasonable

as withexplanation equatingthe court’s noticehave understood
knowledge, an element of thesubjectiveactualthe defendant’s

concluding jurytrial court’s statement to theoffense. Thecharged
defendant,that, juryin order to the must bereinforced convict the

actuallythat the defendantbeyond a reasonable doubtsatisfied
atas an offender the time he droveknew he was certified habitual

stated:motorcycle. The courthis

the mustin remember that what Statesummary,So
things,reasonable are three firstbeyond a doubtprove

thebarring personan habitual offender order fromthat
force;a was Mr.driving secondly,motor vehicle in that

waysmotor the of StateVincent drove a vehicle on the
indrivingthe order such remainedprohibitingwhile

effect; he hisknowledgeand that did so with athirdly, of
as an must eachprovestatus habitual The Stateoffender.

beyondof those three elements a reasonable doubt.

added.)(Emphasis
Accordingly, we conclude that trial court’s chargethe adequately

each element of the and allowed theexplained properlyoffense
determine,jury upon evidence,to based all the whether the

adefendant knew of his status as certified habitual at theoffender
motorcycle.time he drove his

Affirmed.

All concurred.


