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judicialHillsborough-southern district
93-427No.

CompaniesLewis d/b/a LewisBruce

v.

Bank, N.A.Shawmut

29, 1994September

(ArthurP.C., O.of NashuaGormley,&Gormley, Mayer
plaintiff.for theorally),III the brief andonGormley,

(EdwardP.A.,Buchanan, A.Jordan, of NashuaandGall
defendant.orally), for theon the brief andJordan

Companies,Bruce Lewis d/b/a LewisJOHNSON, The plaintiff,J.
of the Courtsubcontractor, Superiorthe decisionappealsa

J.) Bank, N.A., had(Dalianis, defendant, Shawmutthat the
to all therespectmechanic’s lien withover the plaintiff’spriority

Wemortgaged premises.of thefrom the foreclosureproceeds
and remand.reverse

(G.M.), providedHoldingsof G.M.a subcontractorplaintiff,The
labor, material, and servicesand incidentala booster stationwater

in160 acres of landofdevelopment approximatelyfor G.M.’s
twoland, conveyedG.M.thisacquireIn order toRaymond.

Griset, and one for$420,000 to Brian and Adelaone formortgages:
Cobb, Inc.to$537,000

to1988, Company, predecessorTrust20, ArlingtontheOn April
to$2,000,000for a loancommitment letterdefendant, issued athe
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10,On MayKevin Price.Brian Griset andprincipals,and itsG.M.
letter, therebythe commitmentsignedPrice1988, Griset and

agreementThe loanagreement.enforceable loancreating an
loan,” but otherwise wasmortgagea “first landgranttopurported

to loan as a “constructionreferences theconsistently replete with
describingfirst of a theparagraphthe lineloan.” In particular,

“A. loan.” TheType:of loan reads: Constructionterms theprimary
the real estate to bemortgageto a first onsecurity was be
$1,200,000that would beagreement providedThedeveloped.

$138,000 costs,back forto be held softwaspromptly,disbursed
$140,000 heldwork,for road site and back$522,000 held back and

$1,200,000closing,two At the wasof homes.for the construction
Cobb,amount, $521,384,G.M. Inc.paidto G.M. Of thisdisbursed

all$225,000, thereby discharging otherand Adela Griset
Later, and/or itsArlingtonthe Trustmortgages property.on

defendant, fundssuccessor, totalingthe disbursed additional
work, home,to for a model and$730,000 primarilyG.M. sitepayto

11,Januarywas onrequestedsoft costs. The last disbursement
1989.

1988,30,on December andplaintiff completedThe work
$60,000. pay,Since G.M. refused to theofrequested payment

on subsequenta mechanic’s lien the site to theplaintiff perfected
judgment againstThe obtained a G.M.plaintifflast disbursement.

18, 1989, $60,000.for After G.M. defaulted on theon October
4,loan, the foreclosed on June 1991.Arlington Trust defendant

$565,001. The plaintiffsale sued theyieldedThe foreclosure
satisfyto its mechanic’s liendefendant, claiming it was entitled

superiorThe court held that theproceeds.out of the foreclosure
$565,001.to the full Therespectwithenjoyed prioritydefendant

plaintiff appealed.

priority HampshireThe rule of in New isgeneral
i.e.,“race-notice,” a or creditor who records withoutpurchaser

unrecorded interest has the seniorpriornotice of a lien. See
1153,11, 14,v. N.H. 572Chagnon,Bank 133 A.2d 1155Amoskeag

(1990). rule, however,theexception generalAn to exists for
(1991) (current atmechanic’s liens. RSA 447:12-a version RSA

1993)). rely447:12-a Both the 1991 of(Supp. parties upon version
the for of thisAccordingly, purposes opinion,relevant statute. we

pertinent part,do as well. In that statute states:

have precedence priority[A lien]mechanic’s shall and
purposesover construction For the ofany mortgage. this

meanmortgage any mortgagesection a construction shall
financing construction,loan made for the of thepurpose
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on theany mortgagedor alteration of structurerepair
bythe lien such attachmentwhere securedpremises

construction, orrepairfrom the same alterationarises
attachmentsuch shall not be towork. Provided that entitled

in this section to the extent that theprecedence providedas
of themortgagee proceeds mortgageshall show that the

either toward of invoices frompaymentloan were disbursed
of orsuppliersor claims due subcontractors and materials

for on the ormortgaged premises, uponlabor the work
from or ofby mortgagee mortgagor agentthe the hisreceipt

mortgaged premiseson foran affidavit that the work the
is to made has been completedwhich such disbursement be

ofsuppliersthat subcontractors and materials orand the
have for their share of such work.paidlabor been

(1991). in thislegislative purpose enactingThe447:12-aRSA
was to forproviderelative to construction attachmentsstatute

in determining priorityfor mechanic’s lienstreatmentspecial
paid for their See N.H.S.getso that laborers could services.status

(1971) (comments Morrissette).of The statuteJOUR. 1020 Sen.
priority prior mortgagesover based on constructiononly provides

Therefore, regardedif the loan is as a “mixed”loans. defendant’s
(i.e., only construction,to not but alsoloan its is financepurpose

land), then,of on underdischarge mortgagesoracquisitionland
priority, enjoy priorityrace-notice rule of the defendant wouldthe

to if the loanrespect non-construction disbursements. Evenwith
loan, theas a construction defendant wouldregarded purewere

to made torespect payhave with those disbursementsprioritystill
in inwaystraceable one of the two providedsubcontractors and

the statute.
defendant be entitled to theAccordingly, the would all

(1) the non-if: loan was “mixed” andproceedsforeclosure
plus construction disbursementsconstruction disbursements

$565,001;traced to subcontractors exceededpaymentsasproperly
(2) loan a construction loan and disbursementspureor the was

$565,001.totraced as subcontractors exceededproperly payments
court that the defendant was entitled to all theThe trial found

theory. First, on the much offocusingunder either use ofproceeds
land,on thedischarge existing mortgagesloan to theproceedsthe

mixed, and that disbursements usedcourt found that the loan was
Cobb, Inc.discharge mortgagesthe Adela Griset and exceededto

proceeds. assumingof aAlternatively,the amount the foreclosure
loan, trial thatconstruction the court found disbursementspure

to exceeded the foreclosure proceeds.traceable subcontractors
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in thatrulingthat trial court erredfirst theplaintiff arguesThe
Admittedly, in someagree.loan. Weloan a mixedthe was

as, at thethe loan was “mixed” inasmuchsensecolloquial
was notlevel, a of the loan usedportionconsiderabledisbursement

thedischarge prior mortgagesto onconstruction, but insteadfor
to on this disbursement levelcourt focusappearedThe trialland.

Co., Inc. v.Gerrity Laconiathe loan was mixed.concludingin that
(1980),304, 1278,A.2d 1280Bank, 307, 414120 N.H.Savings

priority,of RSA 447:12-ahowever, purposesclear that formakes
level,on agreementof loan is focused theto theinquiry typethe as

In were asked whether aGerrity,level. wenot the disbursement
$8,000 priorof a bankpriority mortgagehad overlienmechanic’s

306,Id. at 414acquireused to the land.on disbursementsbased
the and theagreementat 1280. The loan between borrowerA.2d

to At$42,350 closing,for finance construction.providedbank
not the fullhowever, upthe borrower could come with down

land, $6,000the thethe so bank disbursed ofbuytopayment
closing accomplished.to the and to be Id.$42,350 purchaseallow

$2,000305, at Later defendant anotherpaidat 414 A.2d 1279. the
Notwithstandingaccount to the seller.from the construction loan

forthe were usedthat at the disbursement level proceeds
$8,000we nonetheless treated the aspurposes,non-construction

because the disbursement wasmortgageof the constructionpart
solelyloan made for the ofagreementto apursuant purpose

307,414financing Id. at A.2d at 1280.construction.

questionof a contract is a of to beinterpretation“The law
contract,on the of the written asfocusing languagedetermined by

Michalenoick,ofintent BankEast v.parties.”it reflects the the 138
(1994).367, 272, 273369, LookingN.H. 639 A.2d to theexclusively

as are toagreement, Gerrity requires,enforceable loan we unable
of the than toobjectively perceive any purposeother loan finance

agreement typeThe to the loanspecificallyconstruction. refers of
thatloan,”as a “construction and term no fewer than fiveappears

agreement. Further,in the the agreementother times contains
numerous references to construction and ofdevelopment the
property.

argues theThe defendant that mixed nature of the loan is clear
inprovisions agreement,from several of the its firstparticular

sentence, a grantwhich announces commitment to “a first
nomortgage reference,land loan.” There is other in thehowever,

loan innine-page agreement loan,”to the as a “land and oflight
document,the remainder of the the quotedwe conclude that

thephrase byrefers to intent that the loan be firstsecured a
domortgage provisions agreementon the land. Nor other of the
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ancompel objectivedefendant asinterpretationthehighlighted by
“$1,200,000 heldback”allocation withprovisiona mixed loan: the

to$1,200,000indicates that was“heldback” crossed-outthe term
not of thepurposebut it does indicate thedisbursed promptly,be
agreementthe that theredisbursement; and, although provides
land, noton the it does indicate thatmortgagebe a firstshall

theyormortgages discharged specifyto be howexistingarethere
purewe treat the loan as aAccordingly,discharged.are to be

enjoy priority onlydefendant willloan, thus,and theconstruction
toproperlyto disbursements traceablerespectwith

subcontractors.

(1991) typeas to what of evidenceexplicitRSA 447:12-a is
disbursements are traceable asnecessary establish thatis to

ato the ofpriorityIn order avoidpayments.subcontractor
lien,mechanic’s

the of theproceeds mortgagethatmortgageethe shall show
of invoices frompaymentdisbursed either towardloan were

orand of materialssuppliersor claims due subcontractors
ormortgaged premises, uponfor on thelabor the work

or his ofmortgagee mortgagor agentfrom theby thereceipt
premisesthe on the formortgagedthat workan affidavit

has completedis to be made beenwhich such disbursement
orand of materialssuppliersthat the subcontractorsand

for share of work.been their suchpaidlabor have

must that the disbursementswords, the showmortgageeIn other
payment,as see L.M.directlymade to subcontractorseither were

Bank, 985,Co., BroadwayEssex Sav. 117 N.H.Inc. v.Sullivan
(1977), or made to the1087, mortgagor1091 were990, 380 A.2d

the thatmortgagor statingfromafter anreceiving affidavit
maythe in casepaid. While evidence thishad beensubcontractors

$565,001more than of disbursementsfindinga thatsupportwell
subcontractors,the ofpaymenttraceable tois in some sense

byto traceable eitheronly those disbursementsis affordedpriority
i.e.,statute,in the disbursementtwo describedof the methods

subcontractors, or disbursement checks payabletopayablechecks
of Theaffidavitscoupled prior payment.the withmortgagorto
disbursements tocontains no evidence thatrecord in this case

byto to madeattesting paymentsin responseG.M. were affidavits
thoseonlyhas forprioritythe defendantG.M.; accordingly,

record,to subcontractors. Thedirectlymadedisbursements
disbursements werehowever, finding anya thatsupportdoes not

that plaintiffsWe conclude thedirectly to subcontractors.made
to therightsover the defendant’sprioritymechanic’s lien has
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theremand toreverse andAccordingly, weproceeds.foreclosure
to be assessed.or costsof interestanya calculationtrial court for

and remanded.Reversed

All concurred.

Cheshire
No. 93-534

Sally BelluscioandDavid

v.

Town of Westmoreland

29, 1994September

Davis, P.C., Bragdonof Keene B.(StephenBerkson &Bragdon,
brief, orally),Mr. BragdonLord Klein on the andand Katharine

the plaintiffs.for

(SilasLittle, P.A.,Fernald, Falby Peterborough& of LittleTaft,
for defendant.orally),on the brief and the

OpinionMemorandum

BATCHELDER, Belluscio,David andplaintiffs, SallyJ. The
J.)(Brennan, upholdingof CourtSuperiorthe decision theappeal

ofZoningof Westmoreland Boardthe defendant Town
(ZBA) to build arequest single-familydenial of theirAdjustment’s

that the trial courtThey argueon their seven-acre lot.residence
(1986 1993)674:41 & barred theirruling Supp.erred in that RSA

and remand.We reverserequest.
from the town in 1990.sought building permitaplaintiffsThe

ZBA.denied, they appealed to theapplicationthe wasWhen
plaintiffs’ZBA determined that thehearings,several theFollowing


