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ruling that the had failed to meetplaintiffsThe trial court’s the
legally Accordingly,of RSA 674:41 was erroneous.requirements we

and remand.reverse

andReversed remanded.

concurred.All
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(Donald Feith,Howard, seniorattorney generalR.Jeffrey
Kacavas,brief,the and P.on Johnattorney general,assistant

for theorally), State.attorney general,assistant

Emanuel, se,brief, and &Tammingathe proonMichael S.
(Roland R. for theTamminga orally),Tamminga, of Belmont

defendant.

Emanuel, from hisTHAYER, defendant, appealsMichaelJ. The
taking, (1986),RSA 637:3bytheftconviction for unauthorized

J.).(O’Neil,Court TheSuperiora in theon verdictjurybased
(1) by allowingthe court erred: defensethat trialarguesdefendant

(2)trial; by failingto todays priorto sixcounsel withdraw
the of self-representationthe of risksinform defendantadequately

intelligent rightwaiver of his toknowing andsecuringand a
(3) the a continuance toby denying defendantandrepresentation;

the court erred in allowingWe find that trialnew counsel.retain
follow,withdraw, and for reasons that weto thecounseldefense

therefore, needis wedispositive;and remand. That issuereverse
arguments.defendant’s othernot consider the

indicted the1991, Belknap County Jurythe Grand18,AprilOn
May 8,onarraigned the defendantcourtsuperiordefendant. The

12, 1991. The defendantAugusta forscheduled trial1991, and
1,1991,on at which timeAugustconferenceat aappeared pretrial

9, 1991,August AttorneyOnby counsel.unrepresentedhe was
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on behalf of the defendant andan appearancefiledBrian Stern
the continuancegrantedThe trial courta continuance.requested

28, 1991.the trial for Octoberrescheduledand
withdraw,1991, citingmoved to11, Attorney SternOctoberOn

the for thelegal groundto fees as solepayrefusalthe defendant’s
22, 1991, objectedthe defendanton OctoberhearingAt amotion.

that some had beenpaymentand informed the courtto the motion
objectedthe defendant toStern but thatAttorneytomade

additional retainer. Thefor anrequest $3500Stern’sAttorney
Attorneyif he Stem failed tothe defendant that andcourt advised
the court would allowagreement,paymentwork out a suitable

and the defendant would have toto withdrawAttorney Stern
himself.represent

unable to work outAttorneyand Stern wereThe defendant
23, 1991,On October the court allowedfinancial differences.their

the andobjectionto withdraw over defendant’sAttorney Stern
had and“knowingly intelligently giventhe defendantfound that

ha[d] waived hisattorney byto an and his actionsup righthis
right to counsel.”

selection,28, 1991, day jurythe scheduled for theOn October
an attorney.moved for a continuance to obtain Thedefendant

that the jurythe motion and informed the defendantcourt denied
The court informed the defendant that ifday.would be drawn that

of the trial he couldattorney by beginninghe retain an thecould
no more continuances would bebut thatrepresented,be

entertained.
31,1991. time,AtThursday,trial on October thatbeganThe the

se but the ofpro Attorneydefendant had assistanceproceeded
5, 1991,a technical On November theMichael Tocci as advisor.

byfound of theft unauthorizedguilty taking.defendant was
the court inarguesthe defendant that trial erredappeal,On

days jurycounsel to withdraw six toallowing only priordefense
selection, on a fees. The feesolely dispute regarding legalbased

Attorney providedbetween the defendant and Stern foragreement
hourly agreementa retainer of and an rate of The also$95.$1000

attorneywork done an associate orany bystated that
non-attorney be billed at a lower rate. The lower fee was notwould

Allspecified disputed. paid thirtyand was fees were to be within
statements,days presentment replenishedof of and the retainer if

it The defendant the retainer anpaidwent below and$200. $1000
dispute Attorneyadditional The arose when Stern requested$500.

an additional retainer of The defendant refused to thispay$3500.
amount he earlierdisputed charges allegedbecause and that he
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of fees therequired bythe as feegivennot been statementshad
agreement.

to ato defense counsel withdraw after caseThe decision allow
the trialis in court’s soundgroundedset for trialhas been

clear showingbe absent a ofwill not disturbedanddiscretion
Dukette, 543, 699,127 A.2d540,N.H. 506or State v.abuse error.

866, 813,879-80, 379 A.2dLinsky, 117 N.H.(1986); State v.703
(1977). court its discretion when itthat the abusedWe hold822

trial,withdraw, daysto before withoutAttorney Stern sixallowed
cause andgoodinto the existence ofmaking proper inquirya

theto defendant.prejudiceof unfairpossibility

rules, attorneyCourt anHampshire SuperiorUnder New
trial can withdraw fromassigned forcase that has beenin a

uponthe court agranted permission byifonlyrepresentation
CT. 15. causecause. SUPER. R. Goodshowing goodof

of court andin the discretion theare generallydeterminations
as the date andof trialproximitysuch considerationsupondepend

Dukette,representation.to obtain otherfor the clientpossibility
116,703; v. 121 N.H.543, Mikolyski,A.2d at Stateat 506127 N.H.

880, A.2d 822. OnceN.H. at 379 at(1981); Linsky, 117427 A.2d 20
forgoodthat cause withdrawalhas determinedthe trial court

allowingto determine whethermust be madeexists, inquiryan
the defendant.unfairly prejudicewillwithdrawal

case,in ofrulingtrial this the rulesto the court’sPrior
“[a]to that factor whichprovideamendedcourt weresuperiorthe

gooddeterminingthe Court in whetherbybe consideredmay
the failure to meetshown is client’sfor has beencause withdrawal

to for services.”obligations pay attorney’stheher financialhis or
Rules of ProfessionalThe HampshireR. 15. NewSUPER. Ct.

determiningin whetherguidanceadditionalprovideResponsibility
inrightsdo not create substantiveexists. The rulescause”“good

evaluatingin whetherbe consideredthey maybutparties,third
Decker, 432,v. 138 N.H.See Stateshould be allowed.withdrawal

(1994). 1.16(b)(4) lawyer maythat aprovidesRule226641 A.2d
to an tosubstantially obligationfulfilla “client failsifwithdraw

services.” N.H. R. PROF.lawyer’sthelawyer regardingthe
1.16(b)(4). toto has been limitedrightThat withdrawCONDUCT

fromlawyer employmentnot withdrawextent that “a shallthe
toavoidsteps prejudicereasonable tohe has takenuntil foreseeable

forallowing. .. timeclient, including employmentof therightsthe
added). New HampshireTheId. (emphasiscounsel.”of other

modified from thethat it has beento this rule noteComments
withdraw forlawyerthat a cannotto insuremodel rules
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prejudiceof if the would “materiallyfees withdrawalnonpayment
New Comments.Hampshireof the client.” Id.rightsthe

has in which disputecase is the first this court faced aThis
for allowingfees the sole reason anregarding attorneyconstituted

this,case as the trial courtto In a such must considerwithdraw.
the in order to determine howsurrounding disputethe facts and

is toonlyThat determination relevant not awhy disputethe arose.
cause, but also to the determination ofgooddetermination of

course, it is for anecessaryto the defendant. Of not trialprejudice
case to conduct a civil and resolvehearingin a criminal thejudge

inquiryit to make a limited orderfee is sufficient in todispute;
ifgood disputea faith exists or one of thedetermine whether

for other If adispute purposes.has manufactured the courtparties
to pay attorney’swere find that the defendant’s failure fees wasto

tactic, obviously weighthen that could in favor ofsimply dilatorya
any mightgood mitigate prejudicea of cause and thatfinding

ifAlternatively, good disputethere existed a faith and noresult.
withdrawal, then onallowingother for withdrawal thegrounds

very wellmayeve of trial without time to obtain substitute counsel
unfairly prejudicial.be

case, to theIn the trial court refused consider defendant’sthis
failing Attorney stating:for to meet Stern’s demands “It’sreasons

much,interfere, you’reto for me to toosay you’re payingnot for me
Thelittle, he’s not the services.” trial courtprovidingtoopaying

he could either payinformed the defendant that hissimply
go Attorneyforward Stern informed theattorney unrepresented.or

requesttrial his for an additional retainer wascourt that $3500
thenot The trial court’s failure to basis of theexplorenegotiable.

refusingIn groundsfee was reversible error. to address thedispute
refusingthe court to exercise its discretiondispute,for the was
in relied onsolelyover the matter. The trial court this instance the

the had the hispay attorney,fact that defendant resources to
result,look into the basis of the As a thefailing dispute.to further

weigh goodtrial court was unable to the existence ofproperly
cause the to the defendant. It is hardagainst potential prejudice to
imagine how the defendant’s could have been morerights

beingthan forced to himself at hisprejudiced by represent felony
(D.N.H. 1993)6, 8Lappies, Supp.trial. Gibbs v. 828 F. (relyingCf.

1.16(b)(4)on to withdrawal three months before trial asdenyRule
despiteto the fact that hadprejudicial attorneydefendant not
maybeen have had the courtpaid). prejudice mitigatedThis been

disputethe fee was a creation of the defendant orsolelyfound that
if a as didgranted,continuance had been but these events not
occur, as to their merits.speculatewe cannot
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A client’s failure to feespay legal may be a factor in
causedetermining good shown,whether for withdrawal has been

dispute agreement maybut a over a fee notgood befaith
sufficient, alone, allowstanding to withdrawal. It is the attorney’s

that satisfactoryto ensure financialresponsibility arrangements
Gibbs,appearingare made to as counsel for a defendant. 828prior

8. Stern informed the trial court that whenAttorneyF. at heSupp.
byretained the defendant he aoriginally acceptedwas retainer

ordinarily requirewas less than he would because he “wasthat
[the defendant’s] financialto accommodate circumstancestrying

in increments so as not to burdenand take it smaller him.” Once
retainer,specificto a he bears the risk that theattorney agreesan

Id.;object to a later increase in that retainer. Peopledefendant will
(Ill. 1983).Kinion, 625, 629-30 av. 454 N.E.2d Should later fee

“the must and reasonabledevelop, attorney give specificdispute
may adequatethat the client have time to secure othernotice so

may disputes chargethat he be heard if he the ofcounsel and so
(N.C. 1965).303,141Bryant,Smith v. S.E.2d 306nonpayment.”

the in trialby arguingcases relied on State that the courtThe
Attorney Stern’s motion to withdraw aregrantedproperly

it is true that “the to counsel is not arightWhiledistinguishable.
Dukette, 543,tactics,”in 127 N.H. at 506dilatorytoright [engage]

State,703, byin each of the cases cited the the defendantA.2d at
staying with the counsel he had ora choice betweengivenwas

v. N.H. atE.g., Linsky,State 117unrepresented.forwardgoing
in this was not880, A.2d at 822. The defendant . case379

The trial court instructed him to reachwith that choice.confronted
after the stated that heattorney attorneywith hisagreementan

essence, rulingIn the trial court’s forced thenegotiate.notwould
an amount that exceeded hispayingto choose betweendefendant

Such agoing unrepresented.fee or forwardagreementoriginal
rightthe defendant to renounce his toforcingamounts tochoice

Cavanaugh,se. Commonwealthproceed procounsel and to v.Cf.
(Mass. 1976).732, 737353 N.E.2d

legalrefusal to hispaythat the defendant’sarguesThe State
Unfortunately,trial. the trialdelaytactic to thesimplyfees was a

into surroundinga sufficient the factsinquirycourt failed to make
a conclusion properly.to able to make suchthe fee bedispute

delay thatrecognize anyfails to thatthe StateAdditionally,
beenof fees could havenonpaymentfrom the defendant’sresulted

toAttorneyto allow Stem withdraw.by refusingas avoidedeasily
leave today imperative,was deemedappointed“If trial on the

. . and counsel should havehave been denied .withdraw should
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Hammer, 325,305 A.2d 326to v.proceed.”been required Imhoff
omitted).1973) (footnote(Del.

cause” to“goodbe sufficientdispute mayhold that a feeWe
from representationto withdrawattorneydefenseallow a criminal

must make atrial, properthat a trial courtof buton the eve
in order todisputethesurroundinginto the factsinquiry

Failure toto the defendant.prejudicethe potentialdetermine
is an abuse of discretion.inquiryanmake such

Reversed and remanded.

sit; concurred.BROCK,C.J., did not the others
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