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his Dr.testimony, Sagall essentially“Inopinion:doctor’s
statutoryof the enactedpresumption bythe wisdomquestioned

characterization,supportsrecord this as Dr.legislature.”the The
supportno medical evidence exists to theSagall testified that

are than others tofirefighters prone developnotion that more
before,As we have stated however:heart disease.

aware that the exact causation oflegislature[T]he was
unknown,is and that the medicalcardiac diseases
as to role of incommunity disagrees occupationthe one’s

legislatureof these diseases. Thedevelopmentthe
decided, nevertheless, sufficiently positivethat a rela-

between heart disease and thetionship exists
environmental of firefightingand stressful toaspects

presumption.[the statute’s]warrant the creation of

240,129 N.H. at 525 A.2d at 720.Cunningham,
The court found that the evidence that the claimantslighttrial

had some non-work-related risk factors was notmay have
to overcome the that his heartpresumptionsufficient disease was

years firefighter.a As theby twenty-sixcaused his as record
conclusion, we will Seesupports this not disturb it. Appeal of

(1994).Gamas, 487, 491, 925,642138 N.H. A.2d 928

Affirmed.

All concurred.
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Mekeel, P.A., (Joseph F. McDowellof ManchesterMcDowell and
brief, Mr. Morrissettethe andD. Morrissette onMarkIII and

orally), plaintiff.for the

(R. on the brief andReno, P.A., SteinerConcord James& ofOrr
defendants.for theorally),

D.T.B.,trustee ofBrady, asThe ThomasTHAYER, plaintiff,J.
Trust,Manchester, N.H. Real EstateAvenue,Glenwood172

J.)(Sullivan, denying hisorderCourt’sSuperiortheappeals
theupona whichrelief, petitiondeclaratoryin forpetition equity

J.) a decree proissuedpreviouslyhad(Groff,CourtSuperior
affirm.Weconfesso.
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September Brady14,On 1984, David T. $40,000recorded a
against Hillsborough Countyattachment “Eric B. Welsh” in the

(1984 attachment).Registry SeptemberofDeeds 25,On 1984, Eric
R. soldWelch certain real estate in Manchester for value to the

Peggy recoveringjudgmentdefendants, William and Mullen. After
against July Brady“Eric B. Welsh” in 1986, notified the

against property pursuantdefendants of his claim their to the
maintaining they1984 defendants,attachment. The that lacked

they purchasedactual notice of the 1984 attachment when their
property, acknowledgeBrady’storefused claim.

July Brady petition equity1989,In declaratoryfiled a in for
judgment, seeking, rulingalia,inter a that he had a valid claim
against property pursuantthe defendants’ to the 1984attachment.
Brady argued, legalunder the sonans,doctrine of idem that the
misspelling of Eric R. Welch’sname in the writ of attachment did

fatallynot render the 1984 attachment defective because the
misspelled spoken,name, when sounds similar to the name,actual

regard spellingand the law does not the of names as much as it
appeared throughdoes their sound. The defendants counsel but
Brady assignedfiled no In 1990,answer. October his interest in

plaintiff. Augustthis action to the In 1993, the court issued a
pursuant Superiordecree takingpro to Court 131,Rule asconfesso
well-pleaded complaint.confessed all of the infacts the The court

precluderuled that the pro decree did not the defendants,confesso
hearing, contesting validityat a future underlyingfrom the of the

legal arguingdoctrine of or,idem sonans in alternative,the from
legal applicablethat the otherwise valid doctrine is not to the facts

complaint. hearing,set forth in the After the court ruled that the
together applicable supportfacts,confessed law,with the failed to

a claim for relief.
(1)appeal, plaintiff argues: entryOn the that the of a decreepro

(2)petitioner’sadmits a claim relief;for and that Newconfesso
Hampshire still adheres to the doctrine of idem sonans and that

applies legalthis registrydoctrine to instruments recorded in the
of deeds.

equity petitionIf a defendant fails to answer an within the
prescribed period, protime “the bill shall be taken confesso,and a

Super.accordingly.”decree entered 131;Ct. R. see also Kennedy v.
(1979).Shaw, parties99,119 101,N.H. 398 834,A.2d 836 The do

disputenot that a prodecree was warranted in case,thisconfesso
plaintiffsor that such a decree amounts to the admission of the

well-pleaded allegations of fact. See 119Kennedy, 102,N.H. at 398
parties’ disagreementA.2d at Instead,836. the centers on whether

legala decree uponalsopro takes as confessed the claimconfesso
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Randall,seeks relief. The cites Koch v.plaintiff plaintiffthewhich
(1992),503, 283, for500, proposition618 A.2d 285 the136 N.H.

“is same as a default in anjudgmenta thepro.that decree confesso
Therefore, asserts, aentrythe the of decreeplaintiffat law.”action

necessarily precludemust the defendants frompro confesso
allegationsfactual and conclusionschallenging well-pleadedboth

for declaratoryin or derived from the petitionlaw containedof
WIEBUSCH, PRACTICE,R. NEW HAMPSHIRE CIVILSee 5relief.

(1984)1096, (recitingat 66-67 itemsProcedure §Practice and
law).default in an action atupondeemed admitted

in Koch out of context. We noted, our decisionplaintiff citesThe
bytheir argumenthad framedappellantsthat thein Koch

¿n conclusion, notlegalis “a anallegationwhenthatasserting
proas admitted in afact, is not taken[it]ofallegation confesso

503, A.2d at The issueKoch, N.H. at 618 285. we136judgment.”
insists,therefore, not,Koch, plaintiffwas as theinresolved

by proadmitted aare deemedlegal conclusionswhether confesso
. .pleadingsin the .allegedwhether “the factsdecree, ratherbut

hearing formfed] a sufficientat thetestimony presentedtheand
context,thataward.” Id. In wethe trial court’ssupporttobasis

thatby stating “[a]sdecreeof a prothe effectarticulated confesso
results in thedefault, a judgment proain ofthe case confesso

of fact.” Id.allegationswell-pleadedmaterial andof alladmission
prothat apropositionfor thewayno standsThus, Koch in confesso

of law.conclusionsdecree admits
Shaw, ruled thatspecificallyweFurthermore, Kennedyin v.

leftdecree, only option to thethefinal ¡pro“[a]fter the confesso]
the that thegroundsonto the decreeexcept[is] todéfendant

a cause for relief.”failed to statethe confessed billinallegations
to102, urgesThe usplaintiffA.2d at 836.N.H at 398Kennedy, 119

in ofthat, as the casearguingKennedy,decision inourreconsider
prodecreeto anlaw, subject equityadefaulting partyatpartya

therefore, should notliability and,necessarily admitsconfesso
nota cause of action hasallowed to thatbesubsequently assert

PRACTICE, CIVILWIEBUSCH, NEW HAMPSHIRE5 R.stated. Seebeen
Thedisagree.n.21. We1096, at 66-67§AND PROCEDUREPRACTICE
theregardingcited thereinthe authoritiesandKennedy opinion

102,at 398decree, 119 N.HKennedyseeproof aeffect confesso
(Ala. 1962);Collier, So. 2d 821v. 145Collier(citing836-37A.2d at

(1966)), discuss defaultdo not2222d Equity §Am. Jur.27
let alonecomparing,a fordo not offer basisandjudgments,

awith those ofjudgmentaeffects of defaultvarioustheequating,
prodecree confesso.
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toopposedAs the relative arigidity of default judgment
law,at proceeding“[t]he to frame an final inappropriate decree

equity following entry [thethe of ofequivalent a decree pro
inequitableis nature. It governedis ofby principlesconfesso]

and toequity is addressed the sound ofdiscretion the trial court.”
(Pa. 1982).Pendergraft, 601,v. 448 A.2d 603 Super. TheAlderfer

United Supreme agoStates Court thatlong held “a decree pro
ais not decree as of course to theaccording prayer of theconfesso

bill, merelynor such as the complainant chooses to take it.”
(1885).Wooster, 104,Thomson v. 114 U.S. 113 lightIn of the

equitable nature of the decree pro confesso, a defendant “is not
fromprecluded contesting bill,the thesufficiency of or from

insisting that the averments contained in doit not justify the
Co.,decree.” Central Railroad Co. v. Central Trust 83,133 U.S. 91

(1890); Foundry Benderson,see also Central Company v. 223 So.
(Ala.266, 1969);2d Hartsook,268 Brashears v. 7,450 S.W.2d 9-10

(Tenn. 1969).

We hold that a pro onlydecree admits materialconfesso
well-pleaded allegationsand of fact. The trial court therefore

properly ruled that the defendants were not precluded from
validitythe ofcontesting the underlying legal doctrine of idem

sonans or from legalotherwise that thearguing doctrine is not
theapplicable to confessed of complaint.facts the

sonans,The phrase idem literally sound,”“of the same
refers, law,at common to differently spelledtwo names that have
nearly indistinguishable pronunciations. 57 Am. 2DJUR. Names

(1988).58 Generally, legal sonans,§ under the ofdoctrine idem a
mistake or variance in the spelling party’sof a name is immaterial
to the adisposition legalof ifproceeding both of spellingmodes
have the same sound. Id. Early HampshireNew case law
recognized the doctrine of idem insonans both the criminal and

contexts,civil primarily to avoid invalidating relevant documents
merely because they misspelled or varied completethe spelling of

See, Perkins,certain e.g.,names. v. 330,State 70 N.H. 47 A. 268
(1900) (birth (1845)record); Lindsey,Hart v. 17 N.H. 235 (military

(1823) (deed).records); Kiah,Tibbets v. 2 N.H. 557 We have never
addressed thewhether doctrine of idem appliessonans to
attachment liens inrecorded the ofregistry deeds. We hold that it
does not.

The ofability idem tosonans rescue an otherwise deficient
document toboils down a question of notice. Put another way, does
a document acontaining discrepancy or invariation the ofspelling
a putname still partythe against whom the document is to be
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of orobligations consequenceson notice theadequateapplied
law, a theparty typicallyit? At common invokedflowing from

document,the invalidation of aidem sonans to avoiddoctrine of
of a name in thespelling particulara variance in thedespite

exchangedhad beendocument, alreadywhen the document
See,between, acknowledged by, who knew each other.peopleor

Tibbets, Thus, case,in the thetypical2 at 557-58.e.g., N.H.
like nota sounded the actual name wouldof name thatmisspelling

partiesrelevantbeing contested becausethe documentinvalidate
the or ofon notice of document’s existencehave beenwould

within it.conditions containedpertinent

the sonans to ancontrast, of idem doctrineBy application
Thesearch involves different considerations.indexattachment

based, theintegrated intoindex is alphabeticallyattachment
context,any identifyingabsent otherrecords andgeneral land

of thethe attached and the characterpersonthe name ofthan
thepartiesto alert third toIt designed, primarily,isfiling.

thatliens on real estate thirdjudgmentattachment orexistence of
notice, this indexThe to inacquire. key propertoparties propose

defendant’s nameof the attachmentcontext, spellingthe properis
plaintiffThealphabetical placement.resulting properand the

to thesupportidem sonanson the doctrine ofrelywould
(or, to actualappropriately, imputemorenoticeconstructive

notice) negate thethis Such notice woulddefendants in case.to the
purchasersas and wouldof status bonaclaimdefendants’ fide

lien. See Hawthornejudgmenttosubjected plaintiff’sthemhave
828,Bank, 533, 537, A.2dN.H. 618Savings 136v. MaineTrust

(1992). of theapplicationto be a propernot hold this831 We do
sonans.doctrine of idem

that,authority jurisdictionsfrom otherdefendants citeThe
the, theofproblem applyingview, illustratesperfectlyin our

inmisspelledthat aresonans to namesof idemdoctrine
indices:attachment-lien

in thegrowtha tremendousexperiencedhave[W]e
developmentsthoseeconomy,the andandpopulation

a ofand volumecountless real estate saleshave spawned
judgmentofan abundance indexedresulting inlitigation

of tothe doctrine idem sonansimpose rigidlyToliens ....
for liens wouldjudgmentmaintainedindexes nowname

limits andreasonablebeyondland abstractorstax all
linguists, orphoneticpoets,them to berequire

necessarytime toThe additionalmultilingual specialists.
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stringentexamine name indexes under such a doctrine
financially prohibitive.would make the examinations

(OhioPackaging Belmont,National Corp. v. 547 N.E.2d 373, 376
1988);App. (Ct.Rptr.Ct. see also Orr v. 244Byers, 13,Cal. 16-17

1988).App. judgmentWe will not attenuate the creditor’s burden
appropriateto take measures to ensure satisfaction of the

merely judgmentattachment lien to accommodate the creditor’s
spelling Rptr.Orr,error. See 244 Cal. at 17. We concur with the

simple require [attachmentcourt in Orr that “the alternative is to
creditors] simply spellto properly.”the names of their . . . debtors

omitted).(quotationId. and footnote Thus, title examiners, or the
people they chargedfor whom conduct searches, are not with

onlyconstructive notice of a lien when the reference to that lien is
misspelleda registryname in the attachment-lien index at the of

deeds.
Because we hold that applythe doctrine of idem sonans does not

to indices,attachment-lien we do not reach the issue ofwhether, in
fact, the contested names are of the same sound.

Affirmed.
All concurred.
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