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in his motions fordenying post-sentencingabused its discretion
stay of his sentencefor a of the executionappeal,bail pending

countyinfor the house ofand incarcerationappeal,pending
Further, he contends that the statuteappeal.pendingcorrection

conviction, RSAa sexual assaultbail after feloniousprohibiting
issues,These in1993), lightunconstitutional.597:1-a, I is(Supp.

are moot.opinion,in thisholdingstheof

sentencing the trialthat atarguesthe defendantFinally,
of the twothe sexual assaultsconsidering priorerred incourt

uncorroborated,”and“unsubstantiatedthey werewomen because
by twostatements the womenconsidering writtenerred inand

651:4, IIRule 112 and RSAof CourtSuperiorin violationbecause,
notrebut their contents. We willtoopportunityhad no(1986), he

objection wasnoargument specificbecausethe secondaddress
277, 282, 615VanDerHeyden, 136 N.H.v.See Statemade below.

(1992). issue, we held inTurning reliabilityto the1246, 1249A.2d
818, (1992),517, 519-20, 618 A.2d 819136 N.H.Tufts,v.State

thereprovidedother offensesmaycourt considersentencingathat
Here, courtthe trialprobability.”ofpointto the“suspicionis

testifyboth victimspriorto hearopportunitytheduring trial had
The court couldtrialon cross-examination.questionsand answer

was met basedsuspicionlevel ofthe requisitefind thatproperly
testimony.thatsolely on

Affirmed.

All concurred.
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Howard, Cahill,R.Jeffrey attorney general S.(Jeffrey attorney,
on and fororally),the brief the State.

M. Kasper, defender,Judith assistant appellate Concord,of on
brief, Barth,the and Joachim H. appellate defender,assistant

for theorally, defendant.

BATCHELDER, defendant, Call,J. The Dennis was convicted of
sexualaggravated assault after a jury Superiorfelonious trial in

J.).(Mohl,Court He was withcharged violating 632-A:2,RSA VIII
1(h)(1986), now at 632-A:2,codified RSA (Supp. 1993), for

allegedly engaging penetrationin sexual awith mentally defective
(1)appealvictim. On he contends: that the State provefailed to

beyond a doubtreasonable that the victim was mentally defective;
(2) that the trial court denyingerred in motionhis for services of

(3)an and thatexpert; comments theduring State’s closing
toargument prosecutorialamounted misconduct. We agree that

evidence that the victim was mentally defective legallywas
insufficient and therefore reverse.

evening August 3, 1992,On the of the defendant others,and two
Scott,Marc andRoyer Donald sittingwere on the front steps outside

an inapartment building victim,Somersworth. The a forty-year-old
female nearby home,resident of a group walkingwas on the other
side of the street. joinThe defendant called to her to the group, and
she did so. She asked for a cigarette, and the defendant gave her one
and offered beer. Royeralso her a Scott and thetold defendant not to
give her “shebeer because had a condition or Royerwhatever” and

give“knew it wasn’t to herright beer.” The defendant then walked
the victim to a nearby convenience store.

Ten minutes later the defendant and the victim returned to the
apartment building, and the defendant lifted the victim’s shirt and
grabbed Royerher the saybreasts. heard victim “cut it out” and
saw her pulling her shirt down. When andRoyer Scott told the

to leave,defendant he and the victim left the area. Approximately
twenty Royerminutes later and sawScott the defendant and the
victim into ango alleyway decided, later,and a few minutes to
follow them in. At entrance the alleythe to andRoyer Scott looked
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oflying topthe defendant on the victim. The defendantin and saw
pantsvictim both had their down.and the

sexually assaulted,she wasthe victim testified thatAt trial
of and identified thevagina,describing penile penetration her

from a ofgroup photographs.as the Whenperpetratordefendant
testified, “Iassault, guy stop,the told the tothe victimasked about

to force him.”stop, I hadhe wouldn’tbut

against the defendant was sexualbroughtsole chargeThe
1(h)632-A:2,person. RSAmentallya defectiveofpenetration
thatmentally persons,defectivewithpenetrationsexualprohibits

deficiency is as tomental suchthose whoseis, “only personswith
v.consenting to the act.” Statelegallyofincapablethemmake

(1980).412,919, 413 To sustain921, 424 A.2d120 N.H.Degrenier,
therefore, bestatute, the evidence mustthisundera conviction

legallyofincapablevictim wasthat theto establishsufficient
thefact, viewingtrier ofif no rationalOnlythe act.consenting to

State, guiltcould have foundfavorably to themostevidence
v.the conviction. Statewe reversedoubt willa reasonablebeyond

(1993).922,636-37, 631 A.2d 924635,N.H.Lougee, 137

victim had beenthat theevidenceintroducedThe State
somethat she takesyears andhome for severalgroupin aliving

the victim wastestified thatWitnessesof medication.form
retarded”; she wasthatmentally“lookedthat she“handicapped”;

there wasHospital; thatHampshireof Newa residentonce
or medicalexperther.with Nowrong”“something mentally
the victim’showever, oroffered, explainto describewastestimony

beingto the victim’sreferenceThe testimonialmental condition.
thatjuryto theby instructionmoreover, followed anwasretarded,

stateOn thisdiagnose.tolayfor the witnessnotretardation was
victim wasthat thenothing indicatesalone,the recordof

the act.consenting tolegallyofincapable
however, isthe State’s position,todamagingmoreEven

theshowing thatwitnessesfrom its ownevidenceadditional
Royeract.to thelegallyto consentabilityfact had theinvictim

heit out” whento “cuttold the defendantvictimthat thetestified
The victim herselfbreasts.touched hershirt andheruppulled

guythethat “I toldand“sexually assaulted”wasthat shetestified
theinforce him.” ViewedI had tostop,he wouldn’tstop,to but

toState, the evidence was insufficientto themost favorablelight
“mentallythe victim wasdoubt thata reasonablebeyondprove

The defendant’smeaning of the statute.thewithindefective”
reversed, and the indictmentbethereforemustconviction
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dismissed. In view of our issue,decision on this we need not
theaddress defendant’s other claims error.of

Reversed.

All concurred.
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